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 1 * * *  

 2  P R O C E E D I N G S  

 3 * * * 

 4 THE COURT:  Good morning.  You may be

 5 seated.

 6 Counsel, are you ready for the

 7 jury?

 8 MR. GOODWIN:  Yes, Your Honor.

 9 THE COURT:  All right.  You may bring

10 the jury in.

11 MR. FURBER:  Your Honor, before we bring

12 in the jury there's one issue I would like to

13 address.

14 THE COURT:  All right.  Yes.  If you

15 could hold the jury, please.

16 MR. FURBER:  Apparently there's a power

17 point presentation that's going to be

18 displayed by this next witness.  It has not

19 been disclosed to the Commonwealth.  In fact,

20 we hadn't received a report from this next

21 witness until approximately 3:30 or 4 o'clock

22 yesterday, May 31st.  Today is June 1st.  And

23 I would ask that we be given an opportunity

24 to review the power point display before it

25 is presented to the jurors.
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 1 MR. GOODWIN:  Certainly, Your Honor.

 2 THE COURT:  Do you have a problem with

 3 that?

 4 MR. GOODWIN:  Not at all.

 5 THE COURT:  How long do you believe that

 6 will take?

 7 MR. GOODWIN:  I think they can look at

 8 the power point in just a few minutes.

 9 THE COURT:  All right.  Well, with

10 respect to the jury, would a 15-minute recess

11 be sufficient; would you think?

12 MR. GOODWIN:  Yes.

13 THE COURT:  We'll take a 15-minute

14 recess.

15 THE TIPSTAFF:  Court is in a 15-minute

16 recess.

17 * * * 

18 (Whereupon, a short break was taken 

19 at this time.) 

20 * * * 

21 THE COURT:  Counsel, are you now ready

22 for the jury?

23 MR. FURBER:  Yes.

24 MR. GOODWIN:  Yes.

25 THE COURT:  Please bring the jury.
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 1 * * * 

 2 (Whereupon, the jury entered the courtroom.) 

 3 * * * 
 

 4        (Exhibit DPP-8 marked for identification.) 
 

 5 * * * 

 6 THE COURT:  Good morning, members of the

 7 jury.  We will now be continuing with the

 8 defense testimony in the penalty phase.

 9 Mr. Goodwin, you may proceed.

10 MR. GOODWIN:  Thank you, Your Honor.  I

11 call Dr. Ruben Gur.

12 Your Honor, Dr. Gur's son will be

13 operating the computer for a power point

14 presentation.

15 THE COURT:  Very well.

16 * * * 

17 RUBEN C. GUR, Ph.D., having been duly  
 

18      sworn and/or affirmed, was examined and  
 

19      testified as follows: 
 

20 * * * 

21 THE WITNESS:  I do.

22 THE CLERK:  Your name is?

23 THE WITNESS:  Ruben, R-U-B-E-N, Gur,

24 G-U-R.

25 THE CLERK:  Thank you very much.  You
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 1 may be seated.

 2 * * * 

 3 QUALIFICATIONS 

 4 * * * 

 5 BY MR. GOODWIN:  

 6 Q Good morning, Dr. Gur.

 7 A Good morning.

 8 Q I am showing you what has been marked DPP-8

 9 for identification.  Is that your CV?

10 A Yes.

11 Q Dr. Gur, can you tell us what you do?

12 A I am a professor at the University of

13 Pennsylvania with primary appointment in the

14 medical school, departments of psychiatry,

15 neurology and radiology, and a member of the

16 Neuroscience Graduate Group.

17 Q Neuroscience Graduate Group?

18 A Yes.  I also work as a psychologist at

19 Veterans Administration Hospital in Philadelphia.

20 Q So in addition to your academic work you also

21 have a clinical practice?

22 A It's part of my academic work.  The role of

23 professor in medical school has three parts;

24 research, teaching and clinical work, so I do all

25 three.
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 1 Q Could you tell us what your educational

 2 background is?

 3 A Yes.  I received my Bachelor's degree in

 4 psychology and philosophy from the Hebrew

 5 University of Jerusalem.

 6 Q Where was that?

 7 A The Hebrew University of Jerusalem.

 8 Q And when was that?

 9 A That was 1970.  I received my Master's degree

10 in clinical psychology from Michigan State

11 University in 1971; Ph.D. in clinical psychology

12 from Michigan State University in 1973;

13 Post-Doctoral training at Stanford University in

14 the Department of Psychology, 1973, '74; another

15 Post-Doctoral training that was combined with my

16 appointment in the Psychology Department at the

17 University of Pennsylvania, 1974 to 1976; and that

18 pretty much sums up my education.

19 Q All right.  Now, in conjunction with your

20 responsibilities at Penn and your interests in the

21 areas that you've described, have you done

22 significant amounts of work in relation to MRI and

23 PET scans?

24 A Yes.  The bulk of my work over the past more

25 than 25 years has been in linking behavior to
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 1 brain function, and the two major methods that we

 2 use in order to look at brain are magnetic

 3 resonance imaging, or MRI, and positron emission

 4 tomography, or PET.

 5 MRI tells us about the structure of the

 6 brain and PET tells us about the activity of the

 7 brain, or its function.  So most of my research as

 8 well as teaching and clinical work is involved

 9 with the use of neuro-imaging in what we call

10 neuropsychology, which is the field that relates

11 brain function to behavior.

12 Q Now, in conjunction with what you've just

13 described, have you published articles where you

14 explore the function of the brain and the function

15 of the brain as revealed through MRI and PET

16 imaging?

17 A Yes.  The way this works is that you do

18 studies, experiments, investigations, and then you

19 summarize the results and you submit them for

20 publication in peer review journals.

21 Q When you say "peer review journals," tell us

22 what that means.

23 A When you summarize the results of your study

24 you send the paper to a journal.  There are a lot

25 of different journals at different levels.  The
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 1 important ones are peer reviewed so that the

 2 editor who receives your article will send your

 3 article to be reviewed by top experts in the field

 4 around the world, receives feedback from them and

 5 then decides whether to publish your paper, to

 6 reject your paper or to send your paper back to

 7 you to see if you can respond to the criticisms

 8 and revise the manuscript and then you resubmit

 9 the revised manuscript.  It gets sent back to the

10 original reviewers and if everybody agrees that

11 this is an important contribution to the field and

12 meets the standards of the journal, then the paper

13 will be published in that journal.

14 Q Can you give us an idea how many times you

15 have been published on this subject in peer

16 reviewed journals?

17 A So these peer review journals are counted by

18 a special entity that counts every publication and

19 every time a paper is cited, that's counted as

20 well.  So someone's stature in the field is

21 decided by the number of publications that they

22 have.  Even more importantly by the number of

23 times that their papers are being cited by other

24 peers, so it means that the field builds on these

25 papers.  I've published over 300 manuscript papers
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 1 in refereed journals.  Right now there are 312

 2 refereed papers.

 3 Q And you published in this field --

 4 A Yeah.

 5 Q -- of brain function?

 6 A Yes.

 7 Q And does the 300-odd publications include the

 8 number of times you have been cited or is that a

 9 separate --

10 A No, no, these are the publications.  This

11 work has been cited quite a bit, and, actually,

12 I'm officially on the list of the most highly

13 cited researchers in neuroscience.

14 Q All right.  And it's also correct that in

15 pursuit of your work you have been requested to

16 come and speak and teach at other institutions

17 than your own?

18 A Yes.  I speak in other institutions, giving

19 what we call Grand Rounds, which is lecture to the

20 whole department or section.  I've talked in the

21 international meetings.  Other signs of

22 recognition, I have been consulting to the

23 National Institutes of Health about grants and

24 grant review.  This is why I couldn't be here last

25 Friday.  I was in Washington reviewing grant
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 1 applications for funding by NIMH.

 2 Q All right.  Dr. Gur, have you testified on

 3 previous occasions?

 4 A Yes, I have.

 5 Q Have you testified as an expert witness in

 6 the field that we're discussing, brain function

 7 and brain function as revealed in imaging?

 8 A Yes.

 9 Q Can you tell us on how many occasions

10 approximately that you've testified in Court?

11 A I don't have the exact number but it's over

12 20 times.

13 Q All right.  Have you been qualified as an

14 expert witness in this area in a Pennsylvania

15 Court?

16 A Yes.

17 Q Do you know how many times that has occurred?

18 A I believe two or three times.

19 Q Two or three times.

20 Now, when you testify in Court, I assume

21 you're testifying in regard to a defendant and a

22 brain injury?

23 A Yes.  Usually I look at the results of the

24 brain studies and testify about the results.

25 Q But is it correct that the bulk of your work
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 1 having to do with brain function is not

 2 necessarily related to criminal activity?

 3 A No, most of my work is with -- most of my

 4 clinical work is with people who have brain damage

 5 of a more complex kind where there are different

 6 symptoms and we're trying to sort out what is the

 7 result of the brain damage, what is the result of

 8 some pre-existing issues, and the other bulk of my

 9 clinical work is that with veterans.  

10 As you may have heard, there are many of

11 them coming from -- coming back from Iraq and

12 Afghanistan having suffered traumatic brain

13 injuries, mostly because of explosions, and they

14 also suffer from post-traumatic stress disorder,

15 and I've been involved both in designing studies

16 to try to help diagnose and treat the problem.

17 For example, one study we had that was funded by

18 the Department of Defense is to look specifically

19 at nightmares.  Many of them suffer from

20 nightmares that can be quite debilitating.  They

21 wake up in the middle of the night screaming, and

22 so this is one project that I've been involved

23 with.

24 Clinically I've been evaluating veterans

25 and trying to decide how much of the difficulties
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 1 they suffer from are caused by head injuries they

 2 had during their service or by traumatic events

 3 that they experienced during service.

 4 As you may have heard, even witnessing

 5 traumatic events does have an effect on brain

 6 structure.  It can really influence the way the

 7 brain works.  And that has been the bulk of my

 8 clinical work with veterans.

 9 Q Thank you.

10 Finally, doctor, you are being paid for

11 your presence here today?

12 A Yes.  We have forensic service in the

13 department that does all the work that I'll be

14 describing.  The work is done at Penn, but we

15 have -- we are allowed by the university

16 regulations -- even though I'm full-time faculty

17 member, I am allowed one day in every seven days

18 to do consultations and coming in here today is

19 within that framework.

20 Q What do you charge for your time?

21 A I charge $400 an hour.

22 Q Do you know what Penn charges for your time?

23 A That's what Penn charges for my time.

24 Q That's Penn's charge.  All right.

25 For one day you will get that $400 an
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 1 hour and all the other days Penn will receive

 2 that?

 3 A Yes.  For all the work that has been done up

 4 until preparation for this testimony today Penn

 5 will charge.  For my testimony today, I will

 6 charge.

 7 MR. GOODWIN:  Your Honor, I offer Dr.

 8 Gur as an expert and I offer DPP --

 9 THE COURT:  Eight, I believe.

10 MR. GOODWIN:  -- 8.

11 THE COURT:  Any objection to the exhibit

12 and the CV?

13 MR. FURBER:  No objection to the

14 exhibit.  I do have some questions.

15 THE COURT:  You certainly may question

16 with respect to qualifications.

17 MR. FURBER:  Thank you, Your Honor.

18 * * * 

19 BY MR. FURBER:  

20 Q Doctor, testified you have been qualified in

21 Court as an expert approximately 20 occasions?

22 A Would be more than 20.

23 Q More than 20 occasions?

24 A Yes.

25 Q On all of those occasions you testified for
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 1 defendants?

 2 A No.  I testified for the government in a

 3 couple of those occasions.

 4 Q In a couple?

 5 A Yeah.

 6 Q The majority of them, however, you were

 7 retained by the defense --

 8 A Yes.

 9 Q -- to testify on behalf of defendants?

10 A That's correct.

11 Q And you were paid subject to the fee schedule

12 that you just outlined for us in all those cases?

13 A Yes.

14 MR. FURBER:  That's all I have.

15 THE COURT:  All right.  Specifically,

16 Mr. Goodwin, in what field do you wish Dr.

17 Gur to be admitted as an expert?

18 MR. GOODWIN:  Dr. Gur is a

19 neuropsychologist who is an expert in the use

20 of diagnosing brain conditions using scanning

21 techniques, also using statistical modeling

22 based on testing -- standardized testing that

23 is given to a subject, also an expert on the

24 function of the brain.

25 THE COURT:  Very well.  He is so
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 1 admitted as an expert in the field of

 2 neuropsychology as you have described.

 3 MR. GOODWIN:  Thank you.  

 4 * * * 

 5 DIRECT EXAMINATION 

 6 * * * 

 7 BY MR. GOODWIN:  

 8 Q Dr. Gur, it's correct that at the beginning

 9 of your work in this case that you had people

10 under your supervision administer a variety of

11 tests -- standardized tests upon Mr. Cash?

12 A Yes.  The first question is if we want to

13 find out whether Mr. Cash has brain damage we have

14 to look at the product of the brain.  The same way

15 that you wonder if you have a heart disease, you

16 have to look at heart rate and blood pressure,

17 because the function of the heart is to pump

18 blood.  The function of the brain is to behave.

19 So we have to measure behavior and see if there

20 are indications from those behavioral measures

21 that Mr. Cash has brain damage.

22 Q And the tests that we're talking about are

23 not the MRI and the PET scans, these tests are

24 verbal tests -- mechanical tests, dexterity tests,

25 tests like that?
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 1 A Yes.  These are a compilation of tests that

 2 have shown abnormalities associated with brain

 3 damage.  So we know if somebody gets a stroke,

 4 say, in the back of the right side of the brain,

 5 there are certain tests that they will not do well

 6 on.  Similarly, if a stroke is on the left side,

 7 in another part of the brain there are other tests

 8 that person will fail.  So the neuropsychological

 9 test battery is a compilation of tests that people

10 who fail depending on where the brain damage is,

11 and if there is no brain damage, they will do

12 normally.

13 Q All right.  And the tests that are

14 administered here, I call them standardized tests.

15 These are tests that are used by

16 neuropsychologists?

17 A Yes.

18 Q Now, it is correct that you developed a

19 statistical algorithmic approach to analyzing

20 these test results?

21 A Yes, with support of the National Institute

22 of Health, a group of us, several other

23 colleagues, neuropsychologists, developed with the

24 help of computer scientists what's called an

25 algorithm, which means it's a mathematical
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 1 procedure that always gives you the same results.

 2 So we developed an algorithm where you can take

 3 the results of neuropsychological testing and get

 4 from that a picture of the brain that tells you

 5 what parts of the brain are not working according

 6 to those tests.

 7 So, for example, if you fail in the test

 8 that people who have stroke in this area

 9 (indicating) fail on, then that algorithm will

10 produce a picture of the brain that will show

11 deficits in that particular area.  But the

12 algorithm takes all the tests together and treats

13 them altogether and so it's something that a

14 neuropsychologist usually does in their own head,

15 but the algorithm at least makes sure that the

16 results will always be the same if you put in the

17 same numbers.  It doesn't care about the context,

18 whether it's a defendant in a capital case or

19 whether it's just somebody who is taking the test

20 for fun.

21 Q And, doctor, you used the results of that

22 test to base a decision on whether or not a person

23 should take further testing with an MRI or a PET

24 scan?

25 A Yes.  We have criteria and we have validated
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 1 them that if someone shows a particular pattern on

 2 the neuropsychological test then there is a good

 3 likelihood that there is some mischief happening

 4 in the brain that we need to investigate further.

 5 Q And in this case, with the results that you

 6 obtained from your algorithmic study, you did have

 7 Mr. Cash undergo MRI and PET scanning?

 8 A Yes.  The results indicated possibility of

 9 brain damage, so I recommended that we pursue

10 neuro-imaging.  

11 There are two types of neuro-imaging in

12 general.  One type looks at the structure of the

13 brain.  The other type looks at the function of

14 the brain.  So they are, therefore, called

15 structural and functional imaging methods.

16 Like every organ it's important to know

17 that all the pieces are there, but all the pieces

18 can't be there and the organ is not working, like

19 moments after death, you all -- all the pieces of

20 the brain or the heart or all the other parts of

21 the body could be there, but nothing is working.

22 So you need to measure not just the structure, you

23 also need to measure how well that structure is

24 working.

25 The MRI tells us about the structure of
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 1 the brain or anatomy and the PET tells us about

 2 how are the different parts working, are they

 3 working normally.

 4 Q Doctor, you have come today accompanied by a

 5 power point presentation?

 6 A Yes, because I think that without some -- and

 7 I apologize, but I promise it will be short --

 8 background that I can assume we all share about

 9 understanding how the brain works, without that it

10 will be difficult to relate to the numbers and the

11 conclusions.

12 Q Would you go ahead and show us how the brain

13 works?  Easy question.

14 A Sure.

15 THE WITNESS:  For some of this will be

16 helpful if the light were a little dimmed if

17 that is possible.

18 MR. GOODWIN:  We'll do that.  I think we

19 are waiting for the -- there it is.

20                        * * * 

21 (Whereupon, the power point was played at this 

22 time.) 

23 * * * 

24 BY MR. GOODWIN:  

25 Q Dr. Gur, as you are doing this if you could
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 1 look at the slide but turn your head so the jury

 2 can hear you.

 3 A Okay.

 4 Q Thanks.

 5 A So what I will show today I will describe

 6 some basic concept of brain function, then I will

 7 briefly present the technologies that we have

 8 used, the behavioral imaging technology based on

 9 the neuropsychological tests, magnetic resonance

10 imaging, MRI, to look at the anatomy, positron

11 emission tomography, or PET, to look at the

12 physiology, and I'll conclude and offer some

13 opinions about Mr. Cash's brain.

14 So in order to understand how the brain

15 works it's important to understand how the

16 building block of the brain works, and this is a

17 cartoon of a single cell from the brain.  Brain

18 cells are called neurons.  There are billions of

19 them in the brain.  None of them looks exactly

20 like what you see here because this is a cartoon,

21 but all neurons will have all these parts that are

22 shown on this neuron.  Most important, the

23 difference between a neuron and other cells in

24 your body is that the cell body, as you see in

25 blue, is surrounded by a lot of little tentacles
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 1 or protrusions, and these protrusions are

 2 called dendrites.  These protrusions are basically

 3 bathed in chemicals that surround the neuron, and

 4 those chemicals become attached to the dendrites

 5 and the electrical charge of those chemicals is

 6 different from the electrical charge that is

 7 inside the brain cells.  So after enough of those

 8 chemicals with different charge get attached to

 9 the dendrites, there is a difference between the

10 electrical charge outside the cell and the

11 electrical charge inside the cell, and when that

12 difference becomes big enough there's a short.

13 It's basically like lightning, and that short

14 travels throughout the membrane, or the outside

15 wall of the cell, and shoots down this long fiber

16 that is called axon and ends up in the axon

17 terminals that you see on the left side.

18 So basically the way this neuron works,

19 it gets chemical information from the surrounding

20 and that creates an electrical pulse that travels

21 through the axon and gets to the axon terminals.

22 When it gets to the axon terminals, the terminals

23 will release a chemical.  That chemical is called

24 neurotransmitter, and that chemical will get

25 attached to another cell.  Now, if the next cell
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 1 is another neuron, it will generate another pulse

 2 in that neuron and that's how brain cells

 3 communicate with each other.  One will generate

 4 the pulse that will trigger a pulse in the next

 5 one, that will trigger a pulse in the next one,

 6 and that's how the neurons communicate.

 7 If, on the other hand, at the end of the

 8 axon terminal there is a muscle, then the muscle

 9 will contract.  So that is the principle of how

10 the brain works.

11 The axon that you see here can be very

12 short, very visible, can be a few millimeters long

13 or it can be long, several feet.  Actually, it

14 will connect all the way from your brain to the

15 tip of your toe.  So these axons have to be

16 well-insulated.  In the same way that the

17 electrical company is trying to send electricity

18 far, they will insulate the conductor, the wire,

19 by putting rubber around it, and if it's a long

20 distance the rubber has to be very thick.  The

21 brain doesn't have rubber.  It uses fat instead of

22 rubber and that fat is seen in the cartoon as the

23 red notches that surround the axon.  Those notches

24 in reality are white not red.  They're called

25 myelin, and they insulate the signal.  Otherwise,
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 1 the electricity will dissipate.  Notably we are

 2 born without almost any of that white matter.

 3 That's called white matter that surrounds the

 4 axon.  That's why if you take a baby and you

 5 tickle the right foot, they'll throw both arms

 6 out.  They cannot direct the action to one of

 7 those arms.  The electrical signal dissipates and

 8 the whole body moves, and as they begin to develop

 9 those insulation around the axon -- and that

10 happens in the first year of life -- their actions

11 can become more directed and we get more specific

12 control over their body.  And during the second

13 year of life, this -- the regions that are

14 responsible for language become myelinated.  The

15 process is called myelination,

16 M-Y-E-L-A-N-A-T-I-O-N (sic).  That signifies how

17 the brain develops.  So first we myelinated the

18 areas that allow the baby to get up and move, then

19 language areas, then the frontal lobe is the last

20 part of the brain to get onboard.  So that happens

21 not until actually the late teens, early 20s that

22 the frontal lobe joins the rest the brain.  Until

23 then, the communication within the brain is more

24 tenuis, especially with the frontal lobe.  That's

25 why teenagers, for example, can be very smart,
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 1 they can do great math, they can make our

 2 computers work, they can fix the video and

 3 everything and then do something that leaves adult

 4 aghast, what happened, what were you thinking.

 5 And the reason is that the frontal lobe is our

 6 chief executive.  It decides on the action and

 7 there is no I95 connecting the rest of the brain

 8 to the frontal lobe.  There's a rural highway and

 9 so the information doesn't always get there on

10 time.

11 So it's important to remember that axon

12 is the fiber that allows the brain to communicate

13 large distances within the brain and also from the

14 brain to the rest of the body and it's surrounded

15 by myelin, especially when you are fully mature

16 and that is called white matter.

17 In the brain, the regions that contain

18 the brain cells themselves, the body, are called

19 gray matter because they look gray, whereas the

20 regions that contain all the fibers are called

21 white matter; again, because they look white.

22 Next.  Okay.  So how does a brain look?

23 This shows you a side view.  If I took out my

24 skull and I looked at you this way, this is what

25 you will see.  (Indicating.)  Of course not with
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 1 these colors.  The colors are here to illustrate

 2 the main lobes of the brain.  There are four major

 3 lobes.  The frontal lobe that you can see in

 4 violet, the parietal lobe that is on top, the

 5 occipital lobe that you see in red and the

 6 temporal lobe that is right behind our ears and

 7 you see it here if green.  (Indicating.)  Under

 8 the brain is the cerebellum, is a small brain that

 9 is primarily responsible for movement and learning

10 how to move.  So when you learn how to ride a

11 bicycle your cerebellum is very heavily involved

12 with that.  And you can see at the bottom there is

13 a little trunk that leads into the brain.  This 

14 actually comes from your spinal cord, so that --

15 it's called brain stem and it comes into your

16 brain, it puts together all the information that

17 you get into the spinal cord, so this is

18 information about am I warm, am I cold, am I

19 thirsty, hungry, comfortable, painful.  All these

20 sensations can come from -- throughout your body

21 and feed into the brain stem and this way your

22 thinking brain will notice, gee, my foot is a

23 little awkward, I fell asleep, or I'm a little too

24 warm or -- all those things when you think about

25 them that information came in through the brain
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 1 stem.

 2 Importantly, the brain -- the visual

 3 information is important to remember, it comes

 4 from the eyes and goes straight to the back of

 5 your brain to the occipital lobe, and the job of

 6 the occipital lobe is, first of all, to reverse

 7 the image because the way our eyes are built,

 8 actually the image comes to our brain upside down.

 9 And so our brain constantly has to reverse those

10 images, make it go right side up, and that's done

11 in the occipital lobe, but the occipital lobe

12 doesn't understand what it sees.  It is very

13 mechanical.  It just moves the visual information

14 and sends that information forward in two streaks.

15 One is called the dorsal or upstream and the other

16 is called the downstream.  The upstream it sends

17 information, try to figure out what it is that you

18 see.  So it goes through the parietal lobe and the

19 parietal lobe sees four lines, and it says, oh,

20 that's a window.  It sees a circle, it says what

21 could that be; oh, that's a doorknob.  So that

22 interprets everything that you see and sends it

23 forward to the frontal lobe.

24 The thing that goes under importantly

25 goes through several very primitive structures
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 1 that are very important for life that are really

 2 structures that we already have in the brains of

 3 crocodiles.  They're very primitive and they ask

 4 very simple questions.  One is call the

 5 hippocampus, H-I-P-P-O-C-A-M-P-U-S, and that asks

 6 a simple question, have I seen this before?  Is

 7 this new?  But in order to answer this simple

 8 question, the hippocampus has to keep checking

 9 against your fond (ph) of your memories.  So the

10 hippocampus is very important.  If hippocampus is

11 removed, as can happen with severe epilepsy, those

12 patients report every moment as if they just woke

13 up from a dream.  They don't remember what

14 happened before.  Everything is new to them.  You

15 can introduce yourself to them and five minutes

16 later you introduce again and it's like they met

17 you for first time.  So this is the role of the

18 hippocampus.

19 Next to it is a structure called

20 amygdala, A-M-Y-G-D-A-L-A, and that is also

21 primitive structure and it asks a different

22 question; is this threatening; am I being

23 threatened?  And then it -- if the answer is yes,

24 it becomes mobilized and begins to send urgent

25 messages to the chief executive, which is the
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 1 frontal lobe, do something about it.

 2 Now, you have to remember the amygdala

 3 is a very primitive structure.  It doesn't

 4 understand subtleties of language.  It knows, am I

 5 threatened.  So for the amygdalas, it's the same

 6 if you're walking in a jungle and all of a sudden

 7 you see a tiger leaping from a tree or if you're

 8 at a cocktail party and somebody gives you a nasty

 9 remark, the amygdala will respond the same.  It

10 will say kill the bastard, or run away.  But it

11 sends that information to the frontal lobe and

12 it's the frontal lobe that says, oh, you're not

13 really in a jungle; you're sitting in a movie

14 theater and watching a movie so you are safe, or

15 you're at a cocktail party, it wouldn't be right

16 to attack that party who just insulted you, there

17 are a lot of people around, maybe you can think of

18 alternative approaches.  So this is the way the

19 amygdala and the frontal lobe interact with each

20 other.  That will be very important to remember as

21 we go along.

22 Next slide.  Now, here comes another

23 important structure.  This is the brain as if I

24 cut it in half, right in the middle and opened it

25 up and showed you the inside.  Inside the brain
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 1 you can see a very important structure in yellow

 2 called the corpus callosum.  It is a huge

 3 structure.  It's the biggest body of nerve fibers

 4 in the brain, and it contains only fibers.  There

 5 are no brain cells in the corpus callosum.  It's

 6 purely fibers, and these fibers communicate

 7 between the left side of your brain and the right

 8 side of your brain.  

 9 Again, when we are born, there's almost

10 no fat on those fibers.  As you grow older those

11 fibers become myelinated and become more efficient

12 so that by the time you're an adult you don't even

13 notice that you have two different brains that

14 need to communicate with each other all the time.

15 It happens automatically in the same way that you

16 automatically reverse the images that your eyes

17 send to your brain, but the way we learn a lot

18 about the function of the corpus callosum are from

19 people with epilepsy that was not controlled by

20 medication, did not show a clear focus and the

21 only way to help with the seizures is to cut the

22 corpus callosum in two so that the seizures won't

23 spread throughout the brain.  And what happens

24 when you do that, these people really become like

25 two different people.  One example of a patient I
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 1 had, she -- that was at the time when you could

 2 still smoke in your hospital room and she wanted a

 3 cigarette after the surgery, so I offered her a

 4 cigarette.  She lights it up and all of a sudden

 5 the left hand grabbed it out of her mouth and goes

 6 like that.  (Indicating.)  So I asked her, what's

 7 going on, and she said, well, she does it since

 8 the surgery.  She; so it's -- this is her left

 9 hemisphere controls the right side of the body and

10 has language in it.  The right hemisphere controls

11 the left side of the body but has no language.  So

12 the talking hemisphere, the one who answers me, is

13 referring to whoever controls the left hand as

14 she, as if there's somebody else there.  So I

15 asked her, can you get it back to your mouth, and

16 the left hand would refuse.  Eventually she

17 grabbed her left hand with her right hand and was

18 able to pull the cigarette to her mouth.  So this

19 is happening in our brains all the time.

20 We have two different modes of

21 processing in the left and the right hempisphere.

22 The left hempisphere has language.  It uses

23 language for reasoning.  It analyzes the world.

24 The right hemisphere has no language.  It

25 doesn't -- it understands rudimentary language,
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 1 but that's basically it, and it doesn't look at

 2 the world through analysis; it looks at the world

 3 more intuitively.  It will get more what we call

 4 holistic, more intuitive impression.  It also is

 5 important for controlling the emotion in our

 6 voice.  For example, if you have a stroke in the

 7 left frontal part of the brain, those people stop

 8 talking.  They basically become what we call

 9 aphasic.  They cannot express themselves in words.

10 The same region on the right side, these people

11 talk fine, but what they lose is what we call

12 prossibly (ph), which is the music on the voice.  

13 So the first case that was published of

14 that was a teacher and her complaint was she lost

15 control of her class, and it turned out she had a

16 stroke in that part of the right side and after

17 the stroke her voice became monotone.  So you can

18 imagine trying to control a bunch of kids in a

19 class by saying please be quiet, and that's what

20 happened.

21 So the emotional intonation in our voice

22 comes from the right hemisphere.  So those two

23 hemispheres always work together and communicate

24 with each other through the corpus callosum.

25 Next slide.  The next slide repeats a
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 1 bit of what I said.  You can see here the amygdala

 2 and the hippocampus that we already know, the part

 3 that asks is this new, and the part that asks is

 4 this a threat.  This is an emotional brain.  All

 5 these systems are called limbic because they are

 6 inside the brain right -- as you may know the

 7 brain floats in fluid.  It's called cerebral

 8 vascular -- I'm sorry.  Cerebral spinal fluid, or

 9 CSF, and that's good because otherwise you get a

10 head injury every time you sneeze.

11 The back of your head is very nice and

12 smooth, but the front has a lot of nasty bones

13 right here (indicating) what we call -- above the

14 eyes, what we call the orbital area, and the brain

15 sits right on top of these areas.  So if it hits

16 it hard it will rub against those bones and will

17 be damaged.  The fluid prevents it from hitting,

18 so that's the cushion of the brain.  That fluid

19 also feeds the brain.

20 In addition to the blood supply some

21 nutrients come through the cerebral spinal fluid

22 and that fluid both surrounds the brain and is

23 inside the brain in what we call the ventricles

24 that you can see here in green.  (Indicating.)  So

25 you can see here the corpus callosum and around it
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 1 is the emotional brain that includes the amygdala,

 2 the hippocampus and the cingulate gyrus is also

 3 important at the top.  It's a structure right

 4 above the corpus callosum and that's the part of

 5 the brain that makes emotions more refined.  So

 6 instead of hitting someone, you will talk or you

 7 will do something symbolic.  And that's one part

 8 of the emotional brain that is more active in

 9 women than in men.  All the other parts are more

10 active in men than in women.

11 Okay.  So this is the background

12 about -- now you know enough about how the brain

13 works to understand the rest of my testimony.

14 Q Doctor, the first function that you undertook

15 involved neuropsychological imaging based on the

16 algorithm that you developed?

17 A Yes.

18 Q Could you tell the ladies and gentlemen of

19 the jury what areas of the brain appear to be

20 affected in that study you did?

21 A Okay.  As the Chinese say, one picture is

22 worth 10,000 words.  This is the behavioral image

23 that we got as a result of Mr. Cash's

24 neuropsychological testing.

25 Q This does not result from the MRI or PET
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 1 scans?

 2 A No, it's purely from the behavioral measures

 3 that were performed on Mr. Cash that were shown in

 4 the previous slide, but it's all detailed in the

 5 report.

 6 So what you see here is -- in the right

 7 side you see a picture like a photograph taken

 8 from the top of the brain.  The front is up and

 9 the back is down.  And then you see the left --

10 Q Doctor, for the record, since you don't have

11 any kind of a pointer here, you have a diagram

12 that has three different depictions of portions of

13 the brain, and on the left there are two, one on

14 top of the other, and on the right there is one

15 toward the bottom?

16 A Correct.

17 Q We need to do that for the record.

18 A And the one on the right is a picture from

19 the top of the head, like literally will be a

20 photograph if I took a camera and put on top of

21 someone's head, this is what I will see.  Then on

22 the left top is a view of the left side of the

23 brain and on the bottom is a view of the right

24 side of the brain.  And the lines show you how

25 they relate to each other.  So the arrow from the
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 1 left front leads to the same region on the side

 2 view.

 3 Q Doctor, can you tell us what that study

 4 revealed in terms of likely brain damage?

 5 A Yes.  So in a normal person the behavioral

 6 image will be uniformally pink.  We will see some

 7 gradations, but by and large people perform well,

 8 or equally well, either poorly or well, but about

 9 the same degree in all domains.  Of course we all

10 have some things we are better at than others, but

11 the deviations are not like what you see when

12 there's brain damage.  So some of us may be more

13 fluent than others, but you can take the most

14 fluent person, have a lesion in the third frontal

15 convolution of the left hempisphere and they will

16 not be fluent after that.

17 So this shows that the differences in

18 the different measures indicate that there's

19 something going on here, that not all the parts of

20 the brain operate at normal capacity relative to

21 what they should be for his particular level of

22 intelligence.  And the parts that seem most

23 effected are the front of the brain, and there we

24 see both on the left and on the right there are

25 deficits, but the right parietal, the right back
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 1 of the brain, is the area that shows the greatest

 2 abnormality.

 3 Q That's the darkest color?

 4 A That's the darkest.  And the right parietal

 5 is the part of the brain that really integrates

 6 the information that comes from all the sensory

 7 organs and it determines what is important and how

 8 relevant it is to you.

 9 So, for example, there would be regions

10 in the right parietal where if I look at -- put

11 you in a scanner and look at what part of the

12 brain become active, they will be silent if I

13 showed you a shirt, but they will jump high if I

14 showed you your own shirt in the scanner.  So

15 if -- they won't respond to any dog, but your dog,

16 they will light up.  So that's -- the parietal is

17 a part of the brain that keeps telling you this is

18 me doing it, I'm here, I'm sitting here listening,

19 or I'm sitting here talking.  So it keeps -- you

20 may not listen to it, but there is a part of the

21 brain that keeps assuring you that this is you and

22 that you are the one who is doing what they are

23 doing.  And people who have lesions in that area

24 they report as if after the damage they -- they

25 are like watching themselves in a movie.  They
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 1 can't connect to their own behavior.  It's as if

 2 they're sitting outside their body watching

 3 themselves behave and not being sure that they can

 4 control themselves.

 5 So this is one important function of the

 6 parietal lobe is to integrate the information and

 7 make it relevant to what you are doing now.

 8 So this is basically -- based on this

 9 image, we concluded that in all likelihood if we

10 did look at Mr. Cash's brain we'll find evidence

11 that there is damage there.

12 Q So, then, you did look at his brain using the

13 devices of an MRI scanner and a PET scanner?

14 A Yes.  The first thing to look at is if the

15 structure is intact; are all the parts there.  And

16 that is done using magnetic resonance imaging.

17 This is just summarizing what are the deficits

18 that you get when people have damage in the

19 frontal lobe.  This is from a recent paper that

20 summarizes all the available evidence and it's a

21 very well written authoratative paper on that

22 topic.

23 So pre-frontal deficits, if you have

24 damage in the frontal lobe you have deficits in

25 response, inhibition, suppressing your response,
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 1 focusing your attention, deduction of rules,

 2 flexibility.  So if you go to Parkinson's Movement

 3 Disorder Clinic, a Parkinsonian patient they --

 4 Parkinson's disease is a disease of the striatal

 5 brain that affects mostly the frontal brain,

 6 because it affects dopamine.  Dopamine is the main

 7 neurotransmitter of the frontal lobe.  With severe

 8 Parkinson's disease you will see the patient

 9 coming and standing in front of an elevator, the

10 door opens, but they can't mobilize themselves to

11 walk.  You have to nudge them a little, but once

12 they start walking they can't stop.  They will

13 walk and hit the wall of the elevator on the other

14 side.  So the mental flexibility is lacking.  You

15 have difficulty making your rule, acting the rule

16 and then once you start acting you can't stop if

17 you have damage in the frontal lobe.

18 Set-shifting --

19 Q I just wanted to say, doctor, in regards to

20 this case that we have, could you point out the

21 deficits that are pertinent here?

22 A Well, I think some of it -- all of these

23 deficits to some extent you can see in Mr. Cash's

24 behavior on the record including really everything

25 he did.  The thing with frontal lobe is it's --
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 1 once these patients begin a chain of events or a

 2 set, they can't get out of it.  They're sort of

 3 unable to stop.  Like we teach children stop, drop

 4 roll; they can't stop unless something physically

 5 stops them.

 6 Q Okay.

 7 A So now we come to the MRI.  The MRI is a

 8 method that has become -- has developed in the

 9 late '80s, but has now become literally everybody

10 has an MRI in their backyard.  It's a very

11 ubiquitous standard and it's a very reliable

12 method to obtain measures of brain anatomy.

13 Q Doctor, is there any responsible body of

14 scientific thought that holds that the MRI is not

15 an accurate measuring device?

16 A No.

17 Q All right.  Thank you.

18 A This is an image -- illustration of how an

19 MRI looks like.  This is a very big magnet.  You

20 lie and you are placed in the middle of the board

21 that you can see on the left, so people who are

22 claustrophobic would either not take the test or

23 will have to be sedated before you can do the

24 test, but other than that it's very safe.  It's

25 just magnetic.  It's a very strong magnetic field.
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 1 And by perturbing the magnetic field you can get

 2 information about how much signal comes from each

 3 dot in the brain.  So with the MRI it's like an

 4 x-ray in some way, but not like an x-ray in

 5 others.

 6 With an x-ray you bombard the body with

 7 light particles and you measure what comes out on

 8 the other side, and since bone doesn't allow the

 9 light particle through as well as muscle, what you

10 get on the plate behind will be the outline of the

11 bones.

12 MRI is a similar principle except that

13 each dot on the MR image literally reflects a

14 number that the magnet measures in that particular

15 area.  The number indicates how many molecules of

16 a particular kind are in that area, and that

17 number is translated to a gray scale.  If it's a

18 high number it will be white.  If it's a lower

19 number it is black.  Anything in between will be

20 gray and this is how those MRI -- magnetic

21 resonance images are created.  So there are

22 pictorial depiction of a set of numbers.

23 What we do, as you can see on the next

24 slide, we go to those numbers and we can ask the

25 computer -- we know which numbers are likely to
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 1 come from gray matter, which numbers are likely to

 2 come from white matter and which numbers are

 3 likely to come from fluid.  They're very different

 4 ranges of numbers.  So the computer goes through

 5 all those numbers in the entire space.  Every time

 6 we get an MRI we acquire approximately 10,000 data

 7 points.  These data points each are called voxels,

 8 V-O-X-E-L-S.  You know about pixel.  If you take a

 9 picture and blow it up you will see the dots that

10 make up the picture.  That's called pixel.  This

11 is the same with MRI except these are three

12 dimensional pixels because -- we go through the

13 brain in slices and each dot on the slice has a

14 certain width, length, but also depth, and that's

15 the slice thickness.  So a three-dimensional pixel

16 is called a voxel.  Each voxel has known

17 dimensions and since we know what is the size of

18 each voxel, once we ask the computer to tell us

19 which voxel comes from gray matter, which from

20 white matter, and which from fluid we can

21 calculate precisely the volume of gray matter,

22 white matter and fluid in the brain.

23 Q And this is directed at different portions of

24 the brain so that you can figure out what the

25 volume is of different portions of the brain?
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 1 A Exactly.  The computer painstakingly goes

 2 throughout the 10,000 voxels, assigns each one of

 3 them to one of those three piles and then

 4 reconstruct the brain and you can see the pictures

 5 that you can see on the left where white matter

 6 very clearly comes out as white, gray matter is

 7 gray, and fluid is black.  And then what we do in

 8 order to detect abnormalities and to measure

 9 regions, we have a standard atlas that is very

10 high resolution MRI obtained from a healthy person

11 and we take that MRI and warp it literally to

12 Mr. Cash's MRI.  This is a procedure that was

13 developed by Professor Davatzikos,

14 D-A-V-A-T-Z-I-K-O-S, when he was still at Hopkins,

15 but he's now at Penn, and the other procedure is

16 similar, but basically what that does is you take

17 a template MRI, you warp Mr. Cash -- you warp it

18 into Mr. Cash's brain and you note carefully which

19 voxel did you have to squeeze and which voxel did

20 you have to stretch in order to get from template

21 to Mr. Cash.

22 We know the precise measurements of the

23 template and now that we know how much we had to

24 change Cash's brain in order to fit that template,

25 we can calculate precisely the volume of each
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 1 region in Mr. Cash's brain.

 2 Q This is the way MRIs work?  This is -- 

 3 A Yes.

 4 Q -- what is done in an MRI?  

 5 If I went to the hospital tomorrow with

 6 a problem in my brain, would I expect to get an

 7 MRI?

 8 A Depending on the problem most likely you

 9 would be expected to get an MRI.  The chances are

10 if you notice something wrong, it will be -- it

11 will be pretty bad.

12 Q Well, we're hoping that's not the case.

13 And having had that MRI my doctor would

14 rely on it in treating me?

15 A Yes.

16 Q Can you tell us what you found -- your

17 results to be in giving Mr. Cash the MRI?

18 A Yes.  So one more element in all of this is

19 that we have a normal database of healthy adults,

20 which underwent the same exercise.  Each one of

21 their brains was -- the template was warped to

22 each one of those brains and we calculated the

23 value of each region, and so we have that database

24 and that's why we know what is normal.

25 Now, we deal with it in the same way
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 1 that we deal throughout science by looking at the

 2 distribution, so if I measured the height of

 3 everybody in this courtroom, I'll get a certain

 4 average, but there will be -- it could be that not

 5 one person is even -- is exactly that average, but

 6 for almost every measure that we take we know that

 7 if we look at the average of the differences from

 8 the average, so suppose I measure the average

 9 height here is five-ten, I also look at what is

10 the average difference from five-ten of people

11 here, then I'll find out a number.  That number is

12 called standard deviation.  It is roughly the

13 average of the difference for a sample between

14 each person and the average of that sample.  I can

15 tell you with certainty that two-thirds of the

16 people in this room will be between five-eight and

17 five -- and six, if assuming that five-ten is the

18 average and the standard deviation is two.

19 I can also know for certain that

20 95 percent of people in this room will be between

21 four -- standard four inches less than five-ten,

22 and four inches higher than five-ten.  And I know

23 that there's only going to be one percent or less

24 of people who have six inches over five-ten in

25 this room, or six inches lower than five-ten in
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 1 this room.  This is how numbers behave.

 2 What we do is we take the average in the

 3 standard deviation of normal and then we take each

 4 of Mr. Cash's brain regions and compare that, and

 5 that number is called Z-score, and Z-score

 6 basically tells you how many standard deviations

 7 away from the average a particular value is.

 8 If you look at this graph on the

 9 vertical axis is the volume Z-score and the

10 horizontal axis has all the brain regions that

11 showed abnormality.  First, we look at -- we see

12 the main lobes, and as you can see the gray area

13 indicates normal, and overall Mr. Cash's brain has

14 normal volume.  You can see relative to the rest

15 of the brain the frontal lobe is done, but the

16 entire brain has normal volume.  But what is

17 important to note is if there is variability in

18 specific regions, and as you can see quite clearly

19 one abnormality that you see is in the corpus

20 callosum, which was measured on both sides so it's

21 a red arrow pointing in both directions.  Okay?

22 This line, the one with the red circle around it

23 is the corpus callosum, and this is almost three

24 standard deviation lower in volume than what is

25 normal.  So that happens in less than -- one in
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 1 10 million cases would have something like that

 2 expected.  It's a very abnormally low corpus

 3 callosum.

 4 Now, other abnormalities in tissue are

 5 the left -- those that point to the left are the

 6 left hempisphere, the blue arrows and circles.

 7 The green arrows and circles are the right

 8 hemisphere.  And what you see right away is the

 9 frontal lobe has two regions that are more than

10 two standard deviation lower than normal.

11 Q I'm not sure they can see which is the

12 frontal lobe.

13 A The lobe -- regions are arranged from the

14 front parietal, then limbic and then occipital and

15 then the base of the brain.

16 So the first region is superior frontal

17 and that one the volume is more than two standard

18 deviation lower than normal on the left.  Then

19 actually the entire frontal area is below -- is

20 worse than the normal range, and then another

21 important area is the lateral orbital frontal area

22 and that's the part of the frontal lobe that sits

23 right at the top of your nose, and that is very

24 susceptible to effects of head injuries.  So --

25 Q Dr. Gur, could the arrow --
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 1 THE WITNESS:  This arrow here.

 2 MR. GOODWIN:  If you can follow Dr.

 3 Gur's testimony with the arrow.

 4 A Then you see some -- this is damage in the

 5 cuneus, that's the part of the visual area, and

 6 then the lingual gyrus, so notably like what we

 7 saw in the behavioral image, most of the damage in

 8 the front is on both sides, but in the back, the

 9 visual cortex, what he just showed, the damage is

10 on the right side.  That's exactly what we saw

11 with the neuropsychological measures.

12 Now, it is important to note that the

13 neuropsychological tests do not measure the

14 function of corpus callosum or of limbic

15 structure, the emotional brain.  They only look at

16 cognitive.  So we didn't know just based on the

17 neuropsychological results that there's going to

18 be damage also in the corpus callosum and in the

19 limbic system.  Here, a very dramatic damage is in

20 the amygdala, that is actually among the worst

21 regions, and that amygdala on both sides is four

22 standard deviations smaller than in a typical

23 person.  Four standard deviations smaller.  I

24 could calculate the precise value, but it's

25 something like one in a billion.  It's very, very
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 1 rare that you see someone with such a small

 2 amygdala.  Even -- we see small amygdala with

 3 people with seizure disorders.  This is smaller

 4 than I've seen in people with severe seizure

 5 disorders.

 6 And what happens with a small amygdala

 7 is that the amygdala tends to work -- it has very

 8 big cells and they tend to work together.  So if

 9 one cell begins to fire, the whole amygdala begins

10 to fire, and that's why we have seizures with

11 people who have damage in amygdala and

12 hippocampus.  The whole brain begins to fire

13 together.

14 So the amygdala can go from being very

15 silent, like if you measure the brain of someone

16 with epilepsy between seizures, you'll be struck

17 by how little -- how small the amygdala is and by

18 how little activity there is there.

19 If you are -- if you happen to scan

20 someone during a seizure that same amygdala will

21 have activity that goes through the roof that you

22 just don't see normally.  That almost defines a

23 seizure.

24 So looking at that, corpus callosum is

25 low, amygdala very, very low and frontal lobes
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 1 also show abnormally low volumes.  This

 2 illustrates the location.  You can see the orbital

 3 frontal area illustrated here in green on the left

 4 side and the amygdala is in Figure C, what is

 5 painted in red, and you can now see why it's so

 6 susceptible to damage, usually from head injuries.  

 7 If you get hit in the front of your

 8 head, then the brain shakes inside your head, but

 9 if the hit is not entirely front, but hit was a

10 little bit on the side, then the head doesn't just

11 go front and back, the brain twists.  And what

12 happens is whenever an object twists the largest

13 force of the twist is in the middle of the object.

14 That's why you can't open a door if you try to

15 hold it to pivot.  Even the strongest man in this

16 courtroom will not be able to open a relatively

17 small door trying to move the pivot because you

18 need a lot of force to move it.  That's why we

19 have door handles where it's easy.  In the brain

20 it's reverse.  Imagine the center of the brain

21 when the brain gets twisted there's tremendous

22 force in the middle and that's what causes the

23 neurons in the middle structure to stretch.  And

24 then they -- after it they try to go back to the

25 way they were, some of them make it, a lot of them
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 1 don't, and if they don't make it back they die.

 2 And this is why with a lot of head

 3 injuries you get not only damage in the front, but

 4 in the center of the brain where the hippocampus

 5 and amygdala are.

 6 Next.  So now we want to look at

 7 activity.  So far we understood the behavior.  We

 8 understand the anatomy and now let's look at how

 9 much each part of the brain is active, and that is

10 done with the method called positron emission

11 tomography or PET.  It's not so close to forbid,

12 but it really is much smaller, but the way it

13 works is you inject sugar into the blood.  It's

14 not regular sugar.  It's synthetic sugar, but it

15 looks enough like sugar so it fuels the blood

16 brain barrier and gets into the brain.  You may

17 know that there is a barrier that does not allow

18 big molecules to enter your brain, and that is

19 important because that's how your brain is

20 protected from a lot of bad things, but because of

21 that, also, the brain doesn't get proteins, so the

22 brain can't really rebuild itself.

23 If you want to build muscle, you go to

24 the exercise room, as you may know, until you get

25 muscle failure where you can't lift anymore,
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 1 you're just toning up.  After you get muscle

 2 failure, every time you lift it one more time,

 3 this is when you build new muscle.  And the reason

 4 is that what happens is your muscles literally

 5 suffocate and die.  But what happens in muscle,

 6 when muscle dies it triggers the growth of new

 7 muscles and there's proteins in the blood

 8 surrounding the muscles to build the new muscle.  

 9 In the brain if you strain your brain

10 too much and brain cells die, there are no

11 proteins to rebuild them.  So people who say

12 exercise your brain, I would say, yes, but do it

13 in moderation, don't overdo it.  You need to let

14 your brain rest as well, because if one of your

15 cells dies, there won't be a new one coming.

16 So what happens is that the brain when

17 it works when it sends -- every time the brain

18 cell that you saw, the neuron, sends a pulse it's

19 exhausted.  It can't send another pulse for a

20 while because it has no energy.  In order to get

21 energy it gets sugar and burns it with oxygen and

22 that produces energy.  The sugar comes from the

23 blood.  Now, when it burns the sugar it also --

24 because of the results of this -- what we call

25 glycolysis, G-L-Y-C-O-L-Y-S-I-S, is that there are
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 1 chemicals that come out of it and these chemicals

 2 are called glutamates and free radicals.  They are

 3 bad chemicals.  They attack the cell, so they have

 4 to also be removed right away and that's also done

 5 with your blood.  So the blood brings in the food

 6 and takes out the garbage as a result of your

 7 metabolizing the sugar in the blood.

 8 Now, reject synthetic sugar molecule

 9 called deoxy-glucose, D-E-O-X-Y G-L-U-C-O-S-E, and

10 that fools the blood brain barrier, gets into the

11 brain in proportion to the sugar that gets into

12 the brain, but once it gets into a cell it does

13 not break down.  It stays there for a while and it

14 is tagged with positron emitters.  This is a --

15 it's a ligand, L-I-G-A-N-D.  So it has many more

16 positively charged particles than negatively

17 charge particles.  The positively charged

18 particles are called positrons, so they start

19 scattering around, and they need a negatively

20 charged particle, an electron, on average about

21 three millimeters after they begin to scatter, and

22 when they meet they both annihilate.  Basically,

23 there's an explosion and two light particles come

24 out of it.  Fortunately, those light particles

25 travel exactly 180-degrees from each other, so we
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 1 can catch them with the detectors that you can see

 2 are surrounding the head, and every time two

 3 detectors looking at each other get hit at the

 4 same time we know that there was glucose being

 5 eaten in that plane, and we get -- we collect all

 6 the coinci -- what we call coincidental hits, and

 7 there are millions of them, and can reconstruct an

 8 image of the brain that doesn't tell us anything

 9 about the anatomy.  It just tells us how much

10 sugar went to each part of the brain, and the more

11 active a particular part of the brain is, the more

12 sugar will go into that part.

13 BY MR. GOODWIN:  

14 Q Doctor, when the PET scan was administered in

15 this case, can you tell us what the findings were?

16 A Yes.  That's in the next slide.

17 This is the PET scan that we got on

18 Mr. Cash, and people who have looked a lot at

19 brain scans would see right away that there's

20 something abnormal here, but we don't have to rely

21 on impression.  We actually went in and looked at

22 the numbers the same way we did with the MRI, we

23 looked at each region and found out what is the

24 activity there, what is the expected activity

25 relative to the whole brain.
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 1 So the main abnormality that you can see

 2 visually, if you've seen a lot of those is there

 3 is too much activity in the -- around the brain

 4 and not enough activity inside.

 5 Q Doctor, can you tell us what portions of the

 6 brain were affected?

 7 A So that shows in the next slide.

 8 Well, what you see here on the left side

 9 is the results of a healthy group of people.

10 Their line is shown in red, and you can see next

11 to each dot a bar going up and down, this shows a

12 standard deviation of the normal.

13 Now, Mr. Cash is in black line with big

14 black squares and we indicated with stars every

15 region where his values are abnormal.  One star if

16 his values are abnormal to the five percent

17 confidence and two stars to the 0.1 percent

18 confidence, one in a hundred.  So you can see

19 clearly that the entire front -- again, the

20 regions range frontal, parietal, occipital,

21 temporal, limbic, then the corpus callosum, then

22 basal brain (sic), striatal.

23 MR. GOODWIN:  Can you tell him about

24 this?

25 VIDEO OPERATOR:  Basal ganglia.
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 1 A Basal ganglia, and then the somatomotor,

 2 S-O-M-A-T-O-M-O-T-O-R, part of the brain.

 3 So there are two things that stand out

 4 clearly.  One is that the front of the brain

 5 actually all the way to the parietal area is

 6 hyperactive, abnormally high activity.  And we

 7 know from MRI that these same regions have

 8 abnormally low volume.  So what's going on here?

 9 This is actually something we see quite often.

10 It's what -- we call it compensatory

11 over-activation, and these -- this happens

12 following head injuries where people become

13 hypervigilant.  Somehow the brain realizes that it

14 is not getting good signals, there are bad things

15 happening, so they tend to be hypervigilant.  The

16 thinking part of the brain works overtime all the

17 time, all the time on guard.  This happens with

18 people who usually -- usually people who are born

19 with brain damage, they learn throughout their

20 life that they can't really trust -- that the way

21 they experience the world is so different that

22 they have to keep -- they have to think all the

23 time when other people just do.  So this is quite

24 often.

25 And then in the hippocampus and
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 1 amygdala, the limbic structures, there is

 2 abnormally low activity.  There's also abnormally

 3 low activity in the thalamus and hypothalamus.

 4 These are, again, regions that bring you

 5 information from the rest of your body, and the

 6 thalamus is sort of the traffic cop of the brain.

 7 It takes all the sensory information from

 8 everywhere and it decides where to send it for

 9 further analysis.

10 So these two regions are abnormal --

11 show abnormally low activity in Mr. Cash.

12 Notably, the corpus callosum, which has

13 very reduced volume shows normal metabolism in

14 Mr. Cash, but this is somewhat misleading because

15 on the right side we show laterality,

16 L-A-T-E-R-A-L-I-T-Y.

17 BY MR. GOODWIN:  

18 Q Laterality means what, doctor?

19 A Basically metabolism on the left minus the

20 right.  So if the number is above the zero line,

21 it means there's more metabolism on the left.  If

22 it is below the zero line, it means more

23 metabolism on the right.  Simple subtraction, left

24 minus right.  And what you see with a corpus

25 callosum is that the front of the corpus callosum,
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 1 the anterior corpus callosum, is abnormally high

 2 on the left, and since we know that left and right

 3 are normal, it means that it's abnormally low on

 4 the right, whereas the back of the corpus callosum

 5 is exactly the opposite, abnormally low on the

 6 left.  So the corpus callosum metabolism is

 7 haywire, is not normal.

 8 Q Doctor, what conclusions do you draw from the

 9 results of both the MRI scan and the PET scan?

10 A First of all, the quantitative analyses of

11 the neuropsychological data show deficits in

12 frontal cortical areas bilaterally, and in

13 posterior regions more on the right than on the

14 left.

15 Secondly, the quantitative analysis of

16 the anatomic data with MRI showed loss of volume

17 in frontal regions bilaterally and posterior

18 regions on the right.  So the MRI shows -- is very

19 much congruent with the results of the

20 neuropsychological testing.  Where we thought we'd

21 find damage, we found damage.

22 But the neuropsychological testing do

23 not cover certain important regions in the brain.

24 We just don't have simple standard tests for it.

25 We do have some more complicated tests that could
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 1 detect corpus callosum abnormalities, but they're

 2 not standard and they have not been administered

 3 to Mr. Cash.

 4 We also have in the past five years

 5 developed tests that look at the amygdala and

 6 other -- the hippocampus, but, again, those tests

 7 have not been available in standard

 8 neuropsychological battery.  So we're not that

 9 surprised, but it was -- it did show that in

10 addition to those regions that we detected with

11 the neuropsychological testing, there's also loss

12 of volume in regions that were not measured by the

13 neuropsychological testing.  Most importantly, the

14 corpus callosum and the amygdala.

15 Now, the quantitive analysis of the

16 physiological data from PET showed abnormal

17 activation in frontal, limbic corpus callosum and

18 subcortical areas.  Notably the thalamus and

19 hypothalamus.

20 The reasons for the brain damage is

21 unclear.  Low corpus callosum volume has been

22 linked to fetal alcohol exposure.  So if all we

23 had was that, we could easily link it to exposure

24 to alcohol when Mr. Cash was still in the womb.

25 This is a very -- for sure this is one thing that
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 1 happens if a fetus is exposed to alcohol.  There's

 2 reduction in corpus callosum volume.  Not quite to

 3 this extent, so it could have been a lot of

 4 alcohol exposure.

 5 But other abnormalities could not be

 6 explained by that.  Just from putting it

 7 altogether in the way they look with the one side

 8 damaged in the front that translates to damage on

 9 the other side in the back, and also damaging the

10 structures that are exactly in the middle, the

11 most likely explanation is a severe head injury

12 that -- where he was -- where he was hit not

13 straight head-on, but on the side of the head, and

14 that produced the unilateral, one side damage, in

15 the front and then opposite side in the back.

16 That happens quite often with head injuries.

17 Q Is it correct, doctor, that you reviewed

18 records from a hospitalization that he had in 2007

19 at Temple for a head injury?

20 A Yes, that seemed like -- if I had to take an

21 educated guess as to what may have caused a lot of

22 the mischief we see, it's most likely that

23 particular event.

24 More recently there is evidence that

25 brain damage in hippocampus and amygdala can
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 1 happen from exposure to stress.  So the first

 2 studies were done with mice.  You can stretch them

 3 by hanging them by their tail.  They don't like

 4 it.  You do it ten minutes a day for a month as

 5 they grow up and it turns out that their

 6 hippocampus and amygdala has smaller volumes than

 7 their littermates who were not exposed to stress.

 8 Those studies were followed up with

 9 people who were exposed to trauma of various sorts

10 and there is increasing evidence that the same

11 thing happens in people.

12 So even if you are exposed to trauma,

13 exposed to stress, even if you haven't actually

14 been hit in the head, there is reduction in the

15 volume of the hippocampus in people who have gone

16 through that.

17 So exposure to stress may have further

18 compromised.  Until five years ago we didn't think

19 that that would cause structural damage, but now

20 there is mounting evidence that there is actually

21 structural damage caused by exposure to stress.

22 So that could -- so if I had to make an

23 opinion about what caused the brain damage that we

24 see in Mr. Cash, I would say most likely a lot of

25 it is the fetal alcohol exposure, followed by head
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 1 injury and growing up under constant threat or

 2 stress.

 3 Now, the brain -- finally, the brain

 4 regions that are involved, they are very important

 5 in regulating behavior that is relevant to

 6 culpability.  So the limbic structures, as I've

 7 described, they detect the threat.  They mobilize

 8 you to action if you feel you're being threatened

 9 or if you are -- same way if you have a strong

10 need to do something, the frontal lobe are the

11 breaks.  They are the part that tells you stop,

12 think about the big picture.  Think about --

13 Q If I can take you back for a second.

14 You said that the structure addresses

15 itself to a threat, but it also addresses itself

16 to the need if you have a great need to do

17 something?

18 A Yes.

19 Q Could you talk about the great need to do

20 something?  This is a case where Mr. Cash

21 committed a carjacking.  Apparently he needed a

22 car.

23 A So in general the amygdala activates whenever

24 there is something emotional that needs action.

25 So if you walk by a -- if you're hungry and you
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 1 walk by a nice bakery, the amygdala will tell you

 2 go for those great pies, and then the frontal lobe

 3 will say, now, wait a minute, you have been

 4 gaining weight recently, maybe you should watch

 5 yourself, think of an alternative, maybe that

 6 fruit pie next to it may have less calories.  You

 7 start negotiating it, but it's the amygdala that

 8 tells you I'm hungry, I'm thirsty, I need

 9 something.  Go for it.

10 Q Would that apply to a desire for sex?

11 A To -- I'm sorry?

12 Q Would that apply to a desire for sex?

13 A Absolutely.  Absolutely.  Amygdala,

14 hypothalamus these are the two regions that make

15 you want sex.

16 Q All right.

17 A So people who have this combination of low

18 amygdala activity and high frontal activity they

19 tend to be outwardly cool, very guarded.  They

20 don't show emotions.  They are very suspicious. 

21 They are constantly on the guard, but they tend to

22 be calm.  But then if for whatever reason the

23 amygdala becomes highly active, it overwhelms the

24 frontal lobe because the frontal lobe is already

25 working at high capacity.  It's like one of those
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 1 Toyotas that, you know, has a defect and it starts

 2 racing.  If your foot is on the brake when it

 3 starts racing, you are in bad shape because the

 4 brakes are already applied.  So this is sort of a

 5 situation like that, those same Toyotas could

 6 drive a hundred thousand miles and nothing will

 7 happen, but there are certain conditions that will

 8 cause it to begin to race.

 9 Notably, I think in Mr. Cash there is

10 evidence from his history that he responds very

11 well to structured situations.  So this kind of

12 Toyota run away can happen to him if he needs to

13 make a lot of decisions, if his life gets

14 complicated, if his needs are not being met, but

15 apparently in a structured environment, he does

16 well according to his history.

17 Q Would you expect to see that in someone who

18 has this brain deficit?

19 A Yes.  That is quite often.  The best thing

20 you can do with them is keep them in a structured

21 environment.  Avoid -- try to avoid a situation

22 where they have to make decisions in a complicated

23 situation.

24 Q Now, doctor, the behavior that you would look

25 for in someone with this kind of brain condition,
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 1 would you characterize that as disorganized

 2 behavior?

 3 A Yes.  That's really a very clear feature of

 4 people with that type of brain dysfunction.  Their

 5 behavior looks disorganized and is disorganized

 6 unless you put them in a highly structured

 7 environment.  If they know what the rules are,

 8 they will follow them if the rules are simple and

 9 explicit, and a lot of times following head injury

10 you put someone in that environment until they

11 learn, and that can be a year or two years that

12 they will have to spend in a rehabilitation center

13 where the focus would be how to -- how to really

14 understand rules of behavior in society.

15 Q Doctor, is it safe to say that the condition

16 that you've described would impede his ability to

17 control his impulses?

18 A Yes, that's exactly what happens with this

19 sort of a condition.  The classic example is a

20 case that became very famous because it was

21 investigated after the person died very

22 thoroughly, and that's Phineas Gage, was studied

23 by the Iowa investigators.  He was an upright

24 citizen, married with children.  He was a

25 worker -- railroad worker, and then a spoke from
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 1 the railroad flew into his eye and went through

 2 his right eye and came out from the top of his

 3 head.  So it made a hole right through the frontal

 4 lobe.  He miraculously survived, but within a few

 5 months he developed all sorts of strange behaviors

 6 and he started philandering, he got into barroom

 7 brawls.  He ended up losing his family and ended

 8 up in skid-row after that.  Even though

 9 intellectually he was fine, he survived a

10 miraculous accident, his ability to control his

11 impulses, he started gambling and he just

12 deteriorated after that damage.  And we have his

13 skulls -- his skull so his injury was

14 reconstructed very beautifully recently by a group

15 of investigators in Iowa, and this is a classical

16 case, but to some extent this is what happens to

17 people who have right frontal damage.

18 MR. GOODWIN:  Thank you, doctor.

19 THE COURT:  Mr. Furber, you may

20 cross-examine.

21 MR. FURBER:  If we can have the lights

22 brought on.

23 * * * 

24  
 

25  
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 1 CROSS EXAMINATION 

 2 * * * 

 3 BY MR. FURBER:  

 4 Q Doctor, good morning.

 5 A Good morning.

 6 Q It's true you are not a medical doctor,

 7 correct?

 8 A Correct.

 9 Q You are not a physician; you are a Ph.D.?

10 A That's correct.

11 Q You don't have a medical license?

12 A No.

13 Q Now, doctor, you've never met the defendant,

14 correct?

15 A That's correct.

16 Q The neuropsychological evaluation that you

17 referred to was not performed by yourself, right?

18 A That's right.

19 Q That was performed by one of your doctoral

20 fellows?

21 A Post-doctoral fellow.

22 Q Post-doctoral fellow and a medical student?

23 A No, neuropsychologist.

24 Q A neuropsychologist.  

25 And that evaluation was in 2009, July of
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 1 2009?

 2 A Yes.

 3 Q You were not present when that occurred?

 4 A I was not.

 5 Q How long was that meeting with the defendant?

 6 A It was about four hours.

 7 Q Four hours.

 8 And during that meeting it was all

 9 verbal tests that were administered?

10 A Some verbal, some spacial, memory.

11 Q But no scans; no other diagnostic --

12 A No.

13 Q -- imaging were administered during that

14 test?

15 A No.

16 Q Your report in this case that you authored,

17 your neuropsychology report, when did you author

18 that?

19 A Yesterday.

20 Q Your report is dated May 31, 2010?

21 A Yes.

22 Q And your report is based upon a review of the

23 neuropsychological evaluation, correct --

24 A Yes.

25 Q -- the results from that?  The MRI?
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 1 A Yes.

 2 Q And the PET scan?

 3 A Yes.

 4 Q Did you also review the discoverable

 5 materials in this case?

 6 A I reviewed some materials as well, yes.

 7 Q Provided by the defense --

 8 A Yes.

 9 Q -- in this case?

10 Did you review the allegations in this

11 case; in fact, the allegations that have been

12 proven beyond a reasonable doubt in this case?

13 A Yes.

14 Q You are familiar with the circumstances of

15 these crimes?

16 A Generally, yes.

17 Q Generally familiar with them?

18 A (Witness nodding head affirmatively.)

19 Q Now, in terms of the neuropsychological

20 evaluation, it's true that the defendant actually

21 in terms of the majority of his results, his brain

22 functions actually measured in the average range

23 in the majority of the tests?

24 A Yes.

25 Q And he measured in the average range in terms
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 1 of his IQ --

 2 A Yes.

 3 Q -- correct?

 4 And did you review his -- the

 5 defendant's educational records?

 6 A Yes.

 7 Q You are familiar with the fact that at some

 8 point he was a straight A student?

 9 A Yes.

10 Q Are you familiar with his SAT scores?

11 A I don't remember them, but I do remember

12 looking at some documents on that.

13 Q Do you remember he scored a 1350 on his SATs?

14 A Okay.  That sounds right.

15 Q Now, you talk about -- you reviewed medical

16 documentation as well, right?

17 A Yes.

18 Q Including hospitalization -- previous

19 hospitalization records for the defendant?

20 A Yes.

21 Q On direct you referred specifically to a 2007

22 hospitalization at Temple University?

23 A Yes.

24 Q Now, that hospitalization was specifically

25 for a seizure, correct?
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 1 A Yes, it was not clear exactly what happened,

 2 but apparently there was a head injury and a

 3 seizure.

 4 Q And you said, first of all, that that's the

 5 most likely cause of the brain injury that you've

 6 described for the jury, correct?

 7 A Some of it.  The one -- the frontal and

 8 amygdala.

 9 Q Now, can you offer that opinion to a

10 reasonable degree of scientific certainty in the

11 field of neuropsychiatry -- or neuropsychological

12 evaluation?

13 A Yes.

14 Q You are familiar with the fact that upon

15 admission it was unclear if a fall occurred prior

16 to the seizure onset or after seizures?

17 A Yes.

18 Q And you are familiar with the fact that there

19 was CT imaging conducted at that time of the

20 defendant's head, spine, abdomen and pelvis?

21 A Yes.

22 Q And they were found to be unremarkable,

23 correct?

24 A Yes, that's not surprising, though, because

25 it takes a while for the fluid to collect, if
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 1 there was a head injury.

 2 Q And there were multiple assessments performed

 3 during the course of this -- which was, by the

 4 way, only a one-day hospitalization?  It was from

 5 August 30th to September 1st, 2007 --

 6 A Yes.

 7 Q -- correct?

 8 Multiple assessments were performed,

 9 correct?

10 A Yes.

11 Q And he was found not to require traumatic

12 brain injury rehabilitation following those

13 assessments, correct?

14 A Right.

15 Q When he was discharged there were no

16 medications prescribed, correct?

17 A Correct.

18 Q No antiseizure medications, correct?

19 A Right.

20 Q And, in fact, the defendant himself removed

21 the catheter that he had and he was discharged the

22 day after with the only recommendation being the

23 follow-up with an outpatient EEG within two

24 weeks --

25 A Yes.
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 1 Q -- correct?

 2 Okay.  Now, the MRI in this case, when

 3 was that performed?

 4 A I don't know the exact date but it was quite

 5 recently.

 6 Q Was it in 2010?

 7 A Yes, I believe.

 8 Q And what was the cost of that evaluation, the

 9 MRI evaluation?  

10 MR. GOODWIN:  Objection, Your Honor.

11 That's not relevant to this.

12 THE COURT:  Sustained.

13 BY MR. FURBER:  

14 Q Do you know where the MRI was performed?

15 A Not exactly.  I remember talking with the --

16 someone at the facility, but I don't remember the

17 exact name of the facility.

18 Q Well, you weren't present when the MRI was

19 performed, correct?

20 A No, they had to -- I wished they did the MRI

21 at Penn, but there were some -- for some reason it

22 was done somewhere else.

23 Q Now, the actual results from the MRI you had

24 mentioned Professor -- 

25 A Davatzikos.



    73

 1 Q -- Davatzikos?

 2 A Yes.

 3 Q He examined the results, right, or he took a

 4 look at the results?

 5 A Yeah, he performed the analysis.

 6 Q He performed the analysis.  You reviewed

 7 Dr. Davatzikos's -- his analysis, correct?

 8 A Yes.

 9 Q He conducted an analysis and it was

10 transferred to you and you reviewed his analysis

11 and that's what you reviewed for the purposes of

12 your report, correct?

13 A Correct.

14 Q The PET scan, when was that performed?

15 A I believe at the same time.

16 Q At the same time as the MRI --

17 A Yes.

18 Q -- was performed?

19 And, again, you're not sure about the

20 date of this, but you believe it was in 2010?

21 A Yes.

22 Q And the PET scan was analyzed by was it a

23 radiologist?

24 A Nuclear medicine physician, Dr. Andrew

25 Newberg.



    74

 1 Q Dr. Newberg.  And you reviewed Dr. Newberg's

 2 report; is that correct?

 3 A That's right, yes.

 4 Q Would you agree with me, doctor, that the

 5 biological age of maturity of the brain is

 6 approximately 21 or 22 years?

 7 A Yes, it's about 22 to 25.

 8 Q Okay.  And when we talk about the biological

 9 age of maturity of the brain it differs from what

10 we commonly refer to as maturity or the standard

11 age of 18 being the age of maturity in society

12 here?  We're talking about development of the

13 brain, growth of the brain itself?

14 A Well, there is a remarkable correspondence

15 between the law and biology in this case.

16 Eighteen is really not entirely the age of

17 maturity in the sense that you still can't drink

18 alcohol until you're 21.  So the law has

19 recognition -- somehow does recognize that you

20 don't enter adulthood in one jump from 18.

21 Q Eighteen is an arbitrary cut off?

22 A But it fits remarkably well with what we know

23 about brain development.  If biologists were to

24 make the law they would have said you are an adult

25 at around age 22, 23.
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 1 Q Again, that's based upon this biological age

 2 of maturity?

 3 A Yes.

 4 Q By the time one is 26 years of age they would

 5 be biologically mature --

 6 A Yes.

 7 Q -- correct?

 8 You mentioned a number of deficits that

 9 someone with brain damage, the likes of which you

10 have opined, that the defendant would suffer from,

11 correct?

12 A Yes.

13 Q And one of those deficits is that once a

14 person is involved in a certain chain of events

15 they wouldn't be able to get out.  I think you

16 talked about getting out of that chain of events?

17 A Yes, set-shifting you.

18 Q Now, you said you're generally familiar with

19 the facts of this case?

20 A Yes.

21 Q Are you aware that the defendant kidnapped

22 two people in a dark parking lot in Philadelphia

23 at gunpoint?

24 A Yes.

25 Q You are aware that at the time he did this
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 1 the defendant had an open criminal warrant in

 2 Philadelphia and police were looking for him?  Are

 3 you aware of that?

 4 A Yes.

 5 Q And once the defendant carjacked these two

 6 individuals at gunpoint he ordered them to drive?

 7 A Yes.

 8 Q And, thereafter, he ordered the woman into

 9 the back seat where he raped her at gunpoint

10 continuing to point the gun also at the driver?

11 Are you aware of that?

12 A Yes.

13 Q And he engaged in -- he forced her to perform

14 oral sex as well; you are aware of that?

15 A I wasn't, no.

16 Q At some point he orders the driver to pull

17 over first at one hotel and then to a second

18 hotel; were you aware of that?

19 A Yes.

20 Q And the defendant checks their

21 identification.  Were you aware he actually

22 checked their IDs when he also removed their

23 valuables from them?

24 A Yes.

25 Q Now, you would agree, certainly thus far,
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 1 doctor, that all of this requires some planning

 2 and preparation, correct?

 3 A Yes.

 4 Q Are you aware that shortly after leaving the

 5 second hotel that the defendant ordered the driver

 6 to pull over, that he dragged him out of the

 7 vehicle and took him to the top of an embankment?

 8 Are you aware of that?

 9 A Yeah.

10 Q And he shot him in the back of the head

11 severing his brain stem; are you aware of that?

12 A Yes.

13 Q And at this point the defendant returned to

14 the vehicle, got back in the car and went at

15 this -- at this point the surviving victim, the

16 woman, began to call out for the deceased.  The

17 defendant began to laugh.  Are you aware of that?

18 A I wasn't.

19 Q You were not aware of that.

20 Are you aware that he turned on the

21 radio and began to dance along -- sing along and

22 dance along to the music as he drove away from the

23 scene?

24 A I wasn't, but it makes sense.

25 Q And, thereafter, the defendant took the woman
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 1 out of the vehicle and raped her on the hood of a

 2 car?

 3 A Yes.

 4 Q And from there drove from Bensalem all the

 5 way into Lawrenceville, New Jersey where he

 6 continued to sexually assault her, he raped her

 7 again in a hotel room.  Are you aware of that?

 8 A Yes.

 9 Q And your testimony, however, was that this

10 was a chain of events that was set into motion,

11 the defendant could not get out of unless there

12 was -- I think you said unless something stopped

13 him, correct?

14 A Yes.

15 Q So if he had not been stopped, if this woman

16 had not been able to escape, the defendant would

17 have continued with these -- this course of

18 events?

19 A It's hard to predict, but a lot of times at

20 some point something stops them, something changes

21 that -- enough to get them out of this set.

22 Q You are familiar with the fact that the

23 defendant fled to New York after the woman was

24 able to jump over the counter at the hotel in

25 Lawrenceville, correct?
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 1 A Yes.

 2 Q And he was able to change his clothing,

 3 dispose of the handgun in this case?

 4 A Um-hum.

 5 Q Now, those are efforts, too, that involve

 6 significant planning and preparing, right?

 7 A Well, I think it's debatable how much

 8 planning and preparing was required, but, of

 9 course, some planning and preparation was.

10 Q When the defendant was arrested in New York

11 the first time he gave a false name?

12 A Okay.

13 Q Were you familiar with that?

14 A I wasn't, but I believe you.

15 Q And the second time he was arrested he also

16 gave a false name, a different false name in order

17 to avoid detection?

18 A Okay.

19 Q You are familiar with that, too?

20 A I wasn't, but I believe you.

21 Q Okay.  You would agree that the defendant is

22 the one who set this chain of events into motion,

23 correct?

24 A Yes.

25 Q He wasn't provoked, right?  There's nothing
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 1 that you know in the facts that would show that he

 2 was provoked or there was anything that was

 3 threatening him, correct?

 4 A Correct.

 5 Q He is the one who had the gun, right?

 6 A Yes.

 7 Q In your report you say that the causes of the

 8 abnormalities -- the etiology or causes of these

 9 abnormalities is unclear, correct?

10 A Correct.

11 Q Would you agree that the defendant is not in

12 a unique class in terms of these abnormalities

13 that you have told the jury about?  In other

14 words, there's a segment of the population that

15 shares those types of abnormalities, correct?

16 A No.  I mean, some of the abnormalities,

17 but --

18 Q Well, certainly traumatic brain injury is not

19 anything new?

20 A No.  No, it's not.

21 Q And there's a portion of the population that

22 suffers from some degree of traumatic brain

23 injuries, correct?

24 A Yes.

25 Q And certainly with regards to the defendant
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 1 your opinion today is he's -- part of that group

 2 that he would fit into that category of someone

 3 that suffers from a traumatic brain injury --

 4 A Yes.

 5 Q -- at some point?

 6 Now, I want to take you back also to the

 7 causes of the abnormalities when you say they're

 8 unclear.  Would you also agree that there's no way

 9 to tell when within the defendant's development

10 these causes occurred?

11 A Not with any precision.  The corpus callosum

12 probably happened in utero, but the rest of it is

13 impossible to tell exactly when it happened.

14 Q You referenced Dr. Roberds' psychological

15 report in your report?

16 A Yes.

17 Q Did you meet with Dr. Roberds?

18 A No.

19 Q Have you ever spoken to him?

20 A No.

21 MR. FURBER:  No further questions.

22 THE COURT:  Mr. Goodwin?

23  
 

24 * * * 

25  
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 1 REDIRECT EXAMINATION 

 2 * * * 

 3 BY MR. GOODWIN:  

 4 Q Mr. Furber just asked you if Mr. Cash isn't

 5 in a class with a number of other individuals.

 6 Isn't it true that with regard to some of the

 7 injury you found in his brain you put him in a

 8 class of one in a billion?

 9 A Yes.

10 Q What part of the injury did that describe?

11 A The volume of the amygdala.

12 Q You felt that that was one of the most

13 significant parts of injury to his brain?

14 A Yes.

15 Q And that has an impact on what?

16 A Basically on how to deal with threat,

17 perception of threat; in general, emotion,

18 regulation of emotion, both positive and negative.

19 Q And did you not also mention that has to do

20 with impulses to get something, a desire?

21 A That's right.  That's what I'm referring to

22 is regulation of emotion.  So the amygdala is the

23 part that wants, that really expresses wishes,

24 desires, sexual, aggressive, food.  It's the part

25 of you that drives you to love things, hate
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 1 things, want things.  This is the emotional -- the

 2 heart of the emotional system.

 3 Q Mr. Furber walked you through certain aspects

 4 of the crime that was committed here and had you

 5 answer questions in regard to organization or

 6 planning?

 7 A Right.

 8 Q Now, you understand in this case that

 9 Mr. Cash shot a man in the back of the head and

10 then drove away from the scene, except he didn't

11 drive far, he went to a nearby parking lot and

12 continued to rape the woman.  Now, doctor, knowing

13 that, would you expect a normal person to be

14 focused on escaping or going to a nearby parking

15 lot and committing further rape?

16 A Well, I think what your opponent was getting

17 at is that there are a lot of aspects of planning.

18 I don't think any of the -- anybody with any sense

19 would say that the planning was particularly

20 impressive.

21 Q Doctor, my question was:  If he's just shot

22 someone in the back of the head, would you expect

23 someone who is doing planning to try to escape and

24 get as far away as he could or go to a nearby

25 parking lot and continue to rape the woman?
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 1 A I would -- someone reasonable wouldn't do

 2 that in the first place, but if they did it and

 3 they had all their marbles in place, they probably

 4 would be first thing looking for a way to hide the

 5 evidence and then escape, get out of the

 6 situation, I think.

 7 Q This case also, doctor, involves after

 8 shooting this man and raping the woman in a

 9 parking lot, instead of simply fleeing it involves

10 taking her into a public motel, his hostage into a

11 public hotel and continuing to rape inside.

12 Now, is that consistent with planning or

13 disorganization?

14 A I would consider that disorganized.

15 Q And then, doctor, after the woman is

16 fortunate enough to escape in the motel, this man

17 continued on to New York City, but the first thing

18 he does in the car that he committed the

19 carjacking in is to park it illegally.

20 Now, doctor, is that an organized

21 response to perhaps a manhunt or is that a

22 disorganized response?

23 A It's not very rational.

24 Q And, then, doctor, just a few hours after

25 that this man is actually arrested for smoking
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 1 marijuana on a public street in public view.

 2 Is that an example of organization or

 3 disorganization taking a chance on getting caught?

 4 A Doesn't make sense.  I think there is a

 5 misconception that people with brain damage run

 6 around in the streets drooling.  That would have

 7 been easy then to detect them and protect them.

 8 They behave normally in most conditions.  It's

 9 like those Toyotas.  You can be driving them the

10 lifetime and nothing would happen, or they can be

11 a Parkinsonian patient who will start gambling,

12 someone who never gambled, but because the frontal

13 lobe is impaired at age 70 they go gambling, but

14 that also requires a lot of planning.  They have

15 to hide from their families, they would come up

16 with all sorts of excuses, get on the bus to go to

17 Atlantic City, gamble their family fortune away,

18 and then when they come back they knew they did

19 something wrong so they would try to hide what

20 they did.

21 So the fact that you have frontal lobe

22 damage does not mean that you can't plan.  You

23 just make bad plans and you -- and they don't work

24 and those plans eventually will -- can bring to

25 your own destruction.
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 1 Q It is also correct that you give into your

 2 impulses?

 3 A Yes.

 4 Q Now, doctor, is it your belief that the brain

 5 damage that you discovered in your testing would

 6 act in concert with the forces that were described

 7 in Dr. Roberds' report?

 8 A Yes.

 9 Q Now, doctor, the CT imaging that was done

10 back at the time in 2007 when Mr. Cash had his

11 head injury, would that imaging have been done for

12 the same purposes that you conducted all of your

13 studies?

14 A No.  What you -- usually you get a CT scan to

15 see if there is damage to bone.  The CT is not a

16 good way to measure brain volume, because there

17 is -- the bone has a beam hardening effect.

18 Q A what hardening?

19 A A beam hardening, the x-ray beam.  B-E-A-M.

20 So that right next to the skull basically you get

21 streaks, so you can't really see parts of the

22 brain that are next to the skull.  I think they

23 did it to see if any bone was broken and probably

24 to see if there is blood collection because of the

25 injury, but blood collection you don't usually see
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 1 right away.  It can take a -- even a day or two to

 2 develop, so to find out exactly the damage that

 3 happened you would want an MRI and you would want

 4 it a day or so later, but this is quite typical.

 5 The same thing happens to veterans, to soldiers.

 6 They get a head injury, they get taken to the

 7 hospital, they get CT and discharged without much

 8 because we don't really know what to do in most of

 9 these cases, and then later on they end up doing a

10 lot of strange things or getting -- noticing that

11 they can't go back to their jobs, they can't do

12 certain things that they used to do before, and

13 that's when they come forward and complain of the

14 head injury.  And, unfortunately, for years the

15 military basically shrugged its shoulder and said

16 we don't see anything, there's nothing wrong, but

17 now there is overwhelming evidence that these

18 soldiers were reporting real effects of real head

19 injuries that we can now measure, document and

20 treat.

21 Q Doctor, it's correct that while you are not a

22 medical doctor you do teach medical students

23 psychiatry?

24 A Yes.

25 Q And do you recall, doctor, that the MRI tests
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 1 were done in this case in mid-April?

 2 A Yes.

 3 Q Does that sound about right?

 4 A Yes, sounds right.

 5 Q And that the delay in the production of your

 6 report resulted from the amount of time it took

 7 for the two doctors to prepare their analyses for

 8 you?

 9 A Yeah, it's lightning speed for us because

10 both of these -- both Drs. Davatzikos and Newberg,

11 world eminent scientists, very busy, and it takes

12 a lot of effort and work, and they did me a

13 personal favor to do it so fast.

14 Usually we just put the scan in cue with

15 all the others and they do them when they get to

16 them.

17 Q And do you have them read it because they are

18 the medical doctors?

19 A Well, they are the best people to do.

20 Q When you say they're the best people, what do

21 you mean?

22 A Well, they are international experts in doing

23 exactly what they did for this case.

24 Q That's why you picked them?

25 A Yes.
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 1 MR. GOODWIN:  Thank you.

 2 THE COURT:  Anything else, Mr. Furber?

 3 MR. FURBER:  Yes, Your Honor.

 4 * * * 

 5 RECROSS-EXAMINATION 

 6 * * * 

 7 BY MR. FURBER:  

 8 Q Doctor, are you saying that because of these

 9 abnormalities that you found that you testified to

10 with regard to the defendant, the defendant is not

11 culpable for his actions, for this homicide, for

12 this rape, for this robbery, for this kidnapping?

13 MR. GOODWIN:  Objection.  That's not the

14 doctor's function.  The doctor doesn't get to

15 decide if he's culpable or not.  The doctor

16 is talking about his ability to control his

17 conduct.

18 The jury has already convicted him

19 and found him culpable.

20 THE COURT:  Yes.  Mr. Furber, I will

21 hear from you.

22 MR. FURBER:  The doctor authored a

23 report and in his report he stated that he

24 will summarize the main findings and present

25 his opinion as to the relevance as to
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 1 culpability.

 2 THE COURT:  I will permit the question.

 3 You may explain, doctor.

 4 THE WITNESS:  Thank you.

 5 A I'm not saying that at all, that he's not

 6 culpable.  I'm just saying that someone who has

 7 brain damage is not as culpable as someone who

 8 does not have brain damage.

 9 BY MR. FURBER:  

10 Q Not as culpable?

11 A Not as culpable.

12 If we view culpability as someone who

13 acts under control, calm, cool and collected, he's

14 not capable of that sort of behavior because of

15 the brain damage.  That doesn't mean that

16 people -- all people who have brain damage, or

17 even if there was somebody with exactly the same

18 brain damage that he has, they will all go and do

19 what he did.  That's not how it works.

20 The brain is a very complex organ and I

21 think a good analogy is that Toyota.  Most

22 Toyotas, even when they have the defect, they

23 drive flawlessly and they may end up putting

24 200,000 miles on one of those and putting it to

25 pasture without ever knowing that it had that
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 1 problem.

 2 Q Well, you talked about someone else that may

 3 have similar -- hypothetically who may have

 4 similar abnormalities.  If there was a segment of

 5 the population that had similar abnormalities to

 6 those you testified to regarding the defendant,

 7 would your opinion have been that they are less

 8 culpable than the rest of the population?

 9 A Well, we ought to do better at trying to

10 identify them and prevent things like that, but if

11 they do happen to get into situations like that, I

12 think that if you have brain damage, that

13 diminishes your culpability.  I just -- you're

14 just not operating with a full deck like everybody

15 else.

16 MR. FURBER:  That's all I have.

17 THE COURT:  Anything else?

18 MR. GOODWIN:  Nothing further.

19 THE COURT:  Sir, you may step down.

20  * * * 

21 (Witness excused.) 

22 * * * 

23 THE COURT:  Mr. Goodwin, anything else

24 to present?

25 MR. GOODWIN:  Other than to move in the
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 1 CV if I haven't already done that, Your

 2 Honor, I rest.

 3 THE COURT:  That has been admitted.

 4 Any more testimony, Mr. Furber?

 5 MR. FURBER:  No, Your Honor.

 6 THE COURT:  Very well.  At this time,

 7 members of the jury, I think it would be

 8 appropriate for you to take your lunch break,

 9 and we will plan to reconvene at 1:45, so you

10 are now excused for lunch.  Please don't

11 discuss the case with anyone, or read, listen

12 or view anything about this case.

13 * * * 

14 (Whereupon, the jury left the courtroom.) 

15 * * * 

16 THE COURT:  Counsel, it would seem to me

17 at this time that a brief charging conference

18 would be in order, and with respect to

19 requested points for charge, do you have

20 anything you wish to submit at this time?

21 MR. GOODWIN:  Yes, sir.

22 MR. FURBER:  Your Honor, the

23 Commonwealth would request a standard

24 instruction.

25 THE COURT:  Very well.
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 1 MR. FURBER:  15.2502F.

 2 THE COURT:  Very well.  First, with

 3 respect to the requested point for charge

 4 from the defense, the general requested point

 5 for charge talking about presumption of life

 6 imprisonment and other matters, I am not

 7 going to give this charge.  I am going to

 8 give the standard charge which I believe

 9 covers some of this requested point, and I

10 think covers sufficiently, this would be

11 15.2502F.

12 I will also give the jury the

13 charge with respect to how to work with the

14 verdict slip.  This would be 15.2502H.

15 With respect to the mitigating

16 factor request, with respect to number three,

17 the capacity of the defendant to appreciate

18 the criminality of his conduct or to conform

19 his conduct to the requirements of the law

20 was substantially impaired, is there any

21 discussion with respect to that?

22 MR. GOODWIN:  I think we have

23 established that, Your Honor.

24 THE COURT:  All right.  I would plan on

25 giving number three, therefore, as a
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 1 potential mitigating circumstance that the

 2 jury should consider.  I will give number

 3 four, the age of the defendant at the time of

 4 the crime.  And I will not specifically be

 5 giving requested instructions number eight,

 6 but I will certainly be covering the catchall

 7 mitigation category and will make reference

 8 to general areas of -- that the jury has

 9 heard about with respect to the upbringing

10 and childhood of the defendant and his

11 environment.

12 MR. GOODWIN:  Judge Fritsch, I

13 appreciate that, but the Commonwealth has two

14 specifically enumerated aggravators.  They

15 don't have an aggravator that is like number

16 eight as a mitigator, and if the jury is not

17 given the specifics of the mitigators that

18 we're proposing here, then I think Your Honor

19 that we're at a disadvantage when they come

20 to finding the mitigators versus finding the

21 aggravators.

22 It's going to be easier for them to

23 find the aggravators, because the mitigators

24 will not have been spelled out.  That's why I

25 did this.



    95

 1 I think, Your Honor, that there

 2 isn't a good reason not to tell them the

 3 mitigators we're proposing.  They're still

 4 left to find them or not find them, but if

 5 you haven't told them they're not going to

 6 find them.

 7 THE COURT:  Do you have a response?  

 8 MR. FURBER:  I would agree with Your

 9 Honor that mitigator number eight is clear,

10 any other evidence of mitigation concerning

11 the character or record of the defendant and

12 the circumstances of this offense, so I

13 believe it is a catchall and certainly I

14 believe Mr. Goodwin made it clear in his

15 opening and will be making it clear in his

16 closing, I'm sure.  That's for the jury to

17 determine.  Certainly they've heard

18 extensively in voir dire about how they can

19 consider anything in reference to eight as

20 mitigation.

21 MR. GOODWIN:  Your Honor, there are many

22 statutory aggravators.  From the case I

23 handed up to you that's -- the excerpts of

24 the case in my requested point for charge

25 indicates that it is supposed to be more
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 1 difficult for the jury to return a death

 2 sentence, that the Court -- the Pennsylvania

 3 Courts want jurors to hesitate before they do

 4 this.

 5 There are eight mitigators and the

 6 eighth mitigator is a catchall, but what is

 7 it catching if we don't tell them what it is

 8 that they're supposed to consider, then Your

 9 Honor we send them out of here not knowing,

10 and you have actually elevated the

11 aggravators to specific language, but the one

12 mitigator that most defendants have the most

13 of simply goes out as an amorphous blob.  

14 I think Your.Honor. that it's a

15 grave error not to give them the mitigators

16 the weight they're entitled to by telling the

17 jury what they are.

18 THE COURT:  Well, again, I am denying

19 your request.  As I mentioned, I will be

20 instructing as to the catchall and as to

21 various areas.  However, I am not going to

22 list each thing as you have requested, but I

23 think in general the -- certainly the scope

24 of these mitigators will be covered.

25 MR. GOODWIN:  Your Honor will not have a
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 1 problem with me, however, raising those

 2 specifically with the jury?

 3 THE COURT:  Of course not, no.  As far

 4 as your argument is concerned, you are not

 5 limited in any way with respect to what

 6 mitigators you wish the jury to consider with

 7 respect to the catchall mitigators.

 8 Yes.  With respect to post-trial

 9 interviews of jurors by the media, do you

10 have any requests with respect to that?  I

11 was thinking in that this case that has

12 received some media attention that I would

13 give just a very brief instruction with

14 respect to that.

15 MR. GOODWIN:  Your Honor, I'm not

16 familiar with that.

17 THE COURT:  Generally it would indicate

18 that it is up to the jurors to speak with the

19 press afterwards and that they should not

20 speak -- if they do speak to the press they

21 should not speak about matters that happened

22 within the jury room, their deliberation,

23 counts and things like that.

24 MR. GOODWIN:  All right.

25 THE COURT:  So I think that might be
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 1 appropriate in this case, again, a very brief

 2 instruction.

 3 MR. FURBER:  Yes, Your Honor.

 4 THE COURT:  Very well, that being

 5 said -- yes.

 6 MR. GOODWIN:  I don't intend to have the

 7 last word, but, Your Honor, I didn't hand it

 8 up, but I request an instruction that life

 9 means life in prison without the possibility

10 of parole.

11 In addition, I request, once again,

12 that you eliminate the first aggravator, that

13 being that the Commonwealth has somehow shown

14 by proof beyond a reasonable doubt that the

15 shot that killed Edgar Rosas-Gutierrez

16 created a grave risk of death to another

17 person.

18 THE COURT:  Well, first of all, with

19 respect to the aggravator of grave risk, I

20 think there is enough evidence that at least

21 that should be for consideration.

22 With respect to the life means life

23 charge -- 

24 MR. FURBER:  I believe it's in the

25 standard instruction, Your Honor.
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 1 THE COURT:  It is in the standard

 2 instruction.  The standard instruction it

 3 does mention possibility of commutation and

 4 so certainly I believe that is in the

 5 standard instruction.

 6 If you have anything else on

 7 that --

 8 MR. GOODWIN:  I would ask that in regard

 9 to the possibility of commutation, I think we

10 can all agree that under the circumstances in

11 this case that is not much of a possibility,

12 and if you would also tell the jury that.

13 THE COURT:  That commutation is not

14 likely?

15 MR. GOODWIN:  Correct.

16 MR. FURBER:  Well, I don't know about

17 that not likely, but I think the standard

18 instruction also addresses that.  It says

19 I'll tell you that the Governor of the Board

20 of Pardons rarely commutes a sentence of life

21 imprisonment and you can assume that whenever

22 they do they will act responsibly and not

23 commute a sentence of a life prisoner who

24 they believe is dangerous.

25 MR. GOODWIN:  I think Your Honor in this
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 1 case even mentioning the possibility of a

 2 commutation is a red herring, will be a

 3 distraction that is completely unnecessary.

 4 There is no Governor in the world

 5 that would grant a commutation under the

 6 facts of this case.  It wouldn't even be

 7 requested.

 8 THE COURT:  I do have some concerns

 9 about the commutation language also in light

10 of the fact that the defendant has been

11 convicted of other serious felonies in this

12 case and will have to be sentenced with

13 respect to them.  In light of that I will

14 give a very brief instruction without the

15 mention of commutation as far as life meaning

16 life without parole.

17 MR. GOODWIN:  Thank you, Your Honor.

18 THE COURT:  Very well.

19 MR. GOODWIN:  I just reassert my

20 request, Your Honor, in regards to specifying

21 what the mitigators are.  I could be wrong,

22 but I think other Judges in the county have

23 permitted the specific number eight

24 mitigators to be explained to the jury and I

25 still think that the defense is left at a
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 1 distinct disadvantage of not being permitted

 2 to have the Court put your imprimatur on the

 3 language of the mitigators, which you are

 4 going to do with the aggravators.

 5 THE COURT:  As I mentioned, I will be

 6 mentioning certain areas that you have raised

 7 with respect to mitigators, which I think is

 8 going beyond what the Court actually has to

 9 do pursuant to the case law.  So I will be

10 mentioning areas that you have raised, but

11 will not be specifically giving them as you

12 have given them and listing them as you have

13 requested that I list them with respect to

14 mitigating factors.

15 MR. GOODWIN:  All right.

16 THE COURT:  We are in recess until 1:45.

17 * * * 

18 (Whereupon, a short break was taken 

19 at this time.) 

20 * * *  

21 THE COURT:  Good afternoon.  You may be

22 seated.

23 Counsel, are you ready for the

24 jury?

25 MR. GOODWIN:  Yes.
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 1 MR. FURBER:  Yes.

 2 THE COURT:  Please bring the jury in.

 3 * * * 

 4 (Whereupon, the jury entered the courtroom.) 

 5 * * * 

 6 THE COURT:  Good afternoon, members of

 7 the jury.  At this time, the attorneys will

 8 be making closing statements to you with

 9 respect to the sentencing phase of the case,

10 and we will start with Mr. Furber on behalf

11 of the Commonwealth.

12 MR. FURBER:  Thank you, Your Honor.

13 May it please the Court, defense

14 counsel, ladies and gentlemen.  

15 The defendant, Omar Shariff Cash,

16 his life has been about a series of choices,

17 and on May 11th, 2008, the defendant also

18 made a series of choices.  The defendant made

19 a series of choices that culminated in the

20 death and the killing of Edgar

21 Rosas-Gutierrez and the rape, robbery,

22 kidnapping and involuntary deviate sexual

23 intercourse with regard to Marcia Christina

24 De-Araujo.

25 The defendant had a plan that day.
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 1 He had a plan to escape Philadelphia because

 2 he was being hunted.  When he knew he was

 3 being hunted he went on the hunt.  As you

 4 heard me tell you before in my closing in the

 5 guilt phase, the defendant found the perfect

 6 victim, he found illegal immigrants that

 7 wouldn't be missed, that he didn't think

 8 would be cared for.

 9 Now, you heard me earlier talk

10 about how the defendant created a grave risk

11 of death to others.  You've heard all the

12 testimony in this case.  You've heard from

13 Dr. Hood.  You've heard from Detective

14 Vandegrift.  You know how the shot in this

15 case was fired, and you can see if you look

16 at the photographs of this final resting

17 place of Edgar Rosas-Gutierrez, that he was

18 shot up the hill, up the embankment, and when

19 you look just beyond that hill you can see

20 the Inn of the Dove, and literally just

21 beyond that the Nottingham section of

22 Bensalem.  You can see how Street Road curves

23 around to the right and kind of makes a loop

24 in that area, and we know the defendant (sic)

25 was shot up the hill.
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 1 We know from Dr. Hood that that

 2 bullet passed straight through, clean

 3 through, Edgar.  It didn't stop.  It went at

 4 an upwards trajectory through the base of his

 5 skull, severing his brain stem and continuing

 6 out from just under the left eye and

 7 continuing in an upwards trajectory.

 8 We also know that despite the best

 9 efforts of Bensalem Township detectives,

10 Detective Vandegrift, that bullet was not

11 recovered, and you saw how enthusiastic

12 Detective Vandegrift was when he was up here.

13 If there was a bullet in that general area he

14 would have found it, but he didn't find it

15 and we'll never know quite where that bullet

16 is.  Did it lodge into one of the structures

17 at Inn of the Dove, one of the semi-detached

18 buildings?  Is it somewhere in the grounds of

19 the Nottingham section back here, we may

20 never know.  The defendant, when he fired

21 that bullet, put everyone in that area in a

22 grave risk of death and he didn't give a

23 second thought about it.

24 You heard both Dr. Hood and

25 Detective Vandegrift talk about previous
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 1 cases they've been involved with where a

 2 bullet could have flown several hundred feet

 3 after passing through a body, through an

 4 individual, and that's what happened here.  

 5 We know there was one gunshot.  We know that

 6 the clerk from the Sunrise Inn just over on

 7 the crest of the other side of the embankment

 8 heard a single gunshot.  We know Marcia heard

 9 a single gunshot just after approximately

10 4:20 in the morning.

11 Now, the other aggravator that we

12 have proven to you is this crime was

13 committed in the perpetration of a felony.

14 What's important about this aggravator is

15 that this aggravator has added weight to it.

16 And, ladies and gentlemen, when you put these

17 aggravators on the figurative scale, this

18 aggravator is going to weigh much more

19 heavily, and the reason is is that the

20 defendant didn't just commit one felony when

21 he committed these crimes, when he committed

22 this homicide.  He made the decision, the

23 defendant himself, to walk up to that

24 vehicle, to get into that vehicle with a gun,

25 to put the gun to the back of the head of
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 1 Edgar Rosas-Gutierrez and to carjack them, to

 2 kidnap them.  The defendant made that

 3 decision.

 4 As they were driving the defendant

 5 made the decision to order Edgar to tell

 6 Marcia to come into the back of the vehicle

 7 where he forced her to perform oral sex,

 8 involuntary deviate sexual intercourse,

 9 felony number two.  The defendant made that

10 decision.  The defendant made the decision to

11 rape Marcia after he forced her to perform

12 oral sex, felony number three; and the

13 defendant made the decision to take all of

14 their valuables, all of their possessions

15 when he checked their identifications, when

16 he robbed them, he committed the crime of

17 robbery, felony number four.  All individual

18 choices made by the defendant on this day,

19 and when you put those on the scale and when

20 you start to think about the number of

21 felonies that the defendant committed, that

22 scale starts to tip down even more.

23 When you think about the atmosphere

24 that he created during the commission of

25 these felonies, the fear that he instilled in
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 1 Edgar Rosas-Gutierrez and Marcia Christina

 2 De-Araujo; they didn't know if they were

 3 going to live or die.  They didn't know if

 4 each decision they made was going to be their

 5 last decision, and the defendant had the

 6 power to make the decision at any point

 7 during this crime to stop.  He essentially

 8 had gotten what he needed when he carjacked

 9 them.  Did he order them out of the car?  Did

10 he take the vehicle?  Did he take their

11 possessions and head off to New York or head

12 off to hide out from his Philadelphia

13 warrant?  No, he didn't.  He took them as

14 prey.  He was on the hunt.  He was being

15 hunted and he found his prey.  He made the

16 decision to rape Marcia in the back seat and

17 force her to perform oral sex during this

18 because there was something else.  He wasn't

19 just on the hunt.  He just wasn't looking for

20 a way out, but he was looking for pleasure.

21 She was his sexual plaything, and you heard

22 how after the defendant forced Edgar up to

23 the top of this hill he fired the bullet that

24 ended his life immediately, he got back into

25 the car and as Marcia is calling out for
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 1 Edgar, he laughed.  The defendant took

 2 pleasure in that, and then he turned on the

 3 radio and he began to sing along and dance as

 4 if this was just another decision that he

 5 made.  But that wasn't enough, and we know

 6 that he then continued to rape Marcia on the

 7 hood of that vehicle in Bensalem and over at

 8 the Comfort Inn.

 9 Ladies and gentlemen, we have

10 proved to you that the defendant committed

11 the crime of homicide while in the

12 perpetration of four felonies and when you

13 weigh those think about the pain that these

14 felonies caused to Marcia and Edgar, their

15 surviving families.  When you consider these

16 four felonies, consider that Edgar -- when he

17 was walking up that hill, the gun pressed to

18 the back of his head, the last seconds of his

19 life, we'll never know what was going through

20 his head, but one can imagine that there were

21 possibly a whole host of things that were

22 going through his head.  His life was

23 flashing before his eyes.  Was he thinking

24 about his son -- at that time his

25 seven-year-old, Edgar, Jr., who was at home,
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 1 hopefully asleep, dreaming of his father

 2 picking him up the next day to play soccer?

 3 Was he thinking that maybe this was his last

 4 chance, his last opportunity to get the

 5 defendant away from Marcia, to give her a

 6 chance to escape, or to get to some place

 7 where maybe he had an opportunity to disarm

 8 the defendant, but the defendant never gave

 9 him that chance, never gave him that choice.

10 Edgar Rosas-Gutierrez was deprived

11 of a choice that day.  He was murdered for

12 the sake of murder, killing for the sake of

13 killing, murdered in cold blood.

14 Now, you've heard evidence from the

15 defense regarding mitigation and the defense

16 has presented a number of witnesses in

17 mitigation.  One of the things that the

18 defense will argue to you is that the

19 defendant's age in this case is a mitigator.

20 We know he was 26 years old at the time of

21 the commission of these crimes and we all

22 know by societal standards he was an adult.

23 He was able to make fully formed conscious

24 decisions about the appropriateness of his

25 actions.  We also know from one of the
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 1 defense's own experts here that biologically

 2 the brain matures at age 21 or 22.  He was

 3 26.  By any stretch of the imagination, the

 4 defendant was an adult.  He had the ability

 5 to know right from wrong.

 6 Now, the defense also presented

 7 evidence from a psychologist, John Roberds,

 8 who told you that the defendant suffers from

 9 this diagnosis that is not yet a diagnosis

10 because it did not exist in the Bible of

11 psychologists, the DSM-IV.  It's called

12 DESNOS, Disorders of Extreme Stress Not

13 Otherwise Specified.  It doesn't exist, first

14 of all.

15 Certainly everyone has stressors in

16 their lives, but what doesn't equate, what

17 doesn't add up, and what I think no one will

18 argue to you is just because someone has had

19 an extremely bad childhood, they've suffered

20 from stress, they've suffered from other

21 trauma in their childhood, does not equate,

22 does not give them a license to go out and

23 kill for the sake of killing.

24 You heard Dr. Roberds say that he

25 has met with the defendant for a total of
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 1 four hours and 15 minutes on two occasions in

 2 preparation for this case.  That's it.  And,

 3 by the way, all three experts presented by

 4 the defense in this case, out of those three

 5 experts the only one who had met the

 6 defendant before was Dr. Roberds for a total

 7 of four hours and 15 minutes.

 8 Well, ladies and gentlemen, those

 9 experts, they were not in the courtroom.  You

10 heard all of them say they weren't here.

11 They didn't hear the testimony.  You were

12 here.  You got a chance to see the defendant

13 take the stand.  You got a chance to see the

14 defendant testify in this case.  You heard

15 how he was able to formulate a story which

16 conveniently seemingly explained every piece

17 of Commonwealth evidence, denying his

18 involvement in these crimes and the crime of

19 homicide which he has been convicted of.  And

20 these experts would get up here and have you

21 believe that he is not responsible for his

22 own actions, because of his upbringing

23 because of his childhood, because of supposed

24 brain damage or disorders that he has.

25 We've gotten to the point, ladies
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 1 and gentlemen, that psychology on the one

 2 hand has been terrific for society, it's had

 3 some great achievements, but, on the other

 4 hand, psychology has begun to develop an

 5 excuse for everything.

 6 This DESNOS diagnosis, distinction,

 7 doesn't exist in the DSM-IV yet.  Now it's

 8 going to be something that an expert is going

 9 to testify is an excuse for why the defendant

10 did this.

11 Well, Edgar, Jr. -- nine-year-old

12 Edgar, Jr., seven-year-old at the time, is

13 not going to understand how that explains,

14 how that excuses what happened to his father.

15 He's not going to understand that, but

16 certainly he is going to know about stress,

17 too, disorders of extreme stress, extreme

18 emotional disturbance.  No one is going to

19 know that part better than Edgar, Jr.  No one

20 is going to know about not having a role

21 model any more than Edgar, Jr.  He told you

22 about that in his victim impact statement.

23 You heard from

24 Dr. Clampet-Lundquist who told you that the

25 majority of her work was summarizing the
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 1 literature about the neighborhoods the

 2 defendant grew up in.  Well, ladies and

 3 gentlemen, we don't need an expert to get up

 4 here on the stand and tell us the defendant

 5 grew up in bad neighborhoods, in tough

 6 neighborhoods.  We know that.  We know that

 7 the Richard Allen Housing Project is a bad --

 8 was a bad place to live for the defendant and

 9 the other projects where he had lived.  We

10 know that.  We don't need

11 Dr. Clampet-Lundquist to come up here and

12 tell us that.  

13 Again, the defendant had choices in

14 this case, and despite the horrible

15 upbringing he was given choices and he was

16 given opportunities and we know he had the

17 raw potential to succeed.  You heard from his

18 sister, from Iesha Adams, who came up and she

19 testified that she had a horrible upbringing.

20 No one can deny it.  You saw her in tears up

21 here recalling her childhood.  It was a

22 terrible thing for her.  She had two paths

23 laid out before her as well and she chose the

24 right path.  She went back to school.  She

25 got her GED.  She went back and got her
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 1 college degree at Philadelphia Community

 2 College where she became a social worker

 3 helping the very same people that she grew up

 4 with, helping people with the same problems

 5 that she had growing up, but she was able to

 6 make that choice on her own.  She was able to

 7 better herself and now she works as a human

 8 resource specialist for the Navy with three

 9 kids and she is doing wonderfully.  And we

10 also know that the defendant had more raw

11 potential than she had, because he was a

12 straight A student at one point in school

13 when he graduated from high school and he is

14 a high school graduate.  He graduated.  He

15 was given the opportunity through Juvenile

16 Court to do that, but we know about his raw

17 potential.  We know he scored a 1350 on the

18 SATs.  We also know it comes back to choice.

19 Iesha Adams made the right choice.  All the

20 experts told you about this, every time the

21 defendant was released from juvenile

22 supervision he made the choice to go back to

23 the other path, the path that led him to the

24 murder of Edgar Rosas-Gutierrez.  He made

25 that choice.  He had the springboard.  He had



   115

 1 the potential.  We know he got his high

 2 school degree in the late '90s, '97 or '98,

 3 and he was on juvenile supervision.  He was

 4 given the resources until 2002 and each time

 5 he chose to go back to this life, the life

 6 that led him to this very courtroom that

 7 we're in today.  He made that choice.  Don't

 8 let him blame it on a psychological disorder

 9 or supposed brain damage that is now --

10 suddenly a report is authored the day --

11 yesterday, Monday, the 31st.  Dr. Gur authors

12 this report that now he has brain damage and

13 that he should be less culpable.  Whatever

14 weight, ladies and gentlemen, you give that

15 it doesn't give him a license to kill.  It

16 doesn't give him the ability to make these

17 decisions that end people's lives without

18 regard for the consequences, without regard

19 for the path of that bullet flying into a

20 residential community.

21 You heard Dr. Gur testify, and like

22 Dr. Clampet-Lundquist, Dr. Gur is very

23 educated.  One could say brilliant.  He knows

24 probably more about the brain than a lot of

25 people, but there are ivory tower
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 1 researchers, and if you listened to Dr. Gur,

 2 he told you he's not a medical doctor, he's a

 3 researcher, and you heard him say several

 4 times during his testimony this is

 5 fascinating.  Well, it's not fascinating to

 6 Edgar Rosas-Gutierrez whose body was left

 7 laying on the side of this on ramp.  It's not

 8 fascinating to his son who was left

 9 fatherless.  It's not fascinating to Edgar's

10 parents who are left childless.  It's not

11 fascinating to Marcia who was put through

12 this hell.  This is real life.  These were

13 real decisions the defendant made.

14 The only person that suffered

15 extensive brain damage in this case was Edgar

16 Rosas-Gutierrez after a bullet severed his

17 brain stem.  That's the person that's

18 suffered brain damage in this case, ladies

19 and gentlemen.

20 The defendant knew what the stakes

21 were in this case, ladies and gentlemen, when

22 he kidnapped Edgar and Marcia.  He knew he

23 was wanted and he knew there would be

24 consequences for his actions.  Don't let the

25 defense tell you that he is not as culpable,
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 1 that he didn't know that this was a criminal

 2 act.  These were a series of criminal acts

 3 because he knew it.  He knew it when he had a

 4 gun and he got into the car and that gun was

 5 placed against the back of the head of the

 6 driver.  He knew it when he was screaming at

 7 them to drive, to go.  He knew it when he

 8 ordered her into the back seat and forced her

 9 to perform oral sex while he still held the

10 gun on Edgar and her.  He knew the stakes

11 when he raped her in the back seat.  He knew

12 the stakes when he checked their

13 identifications to see if these were people

14 he should be targeting, and he realized, yes,

15 he had struck gold.  He knew when he took all

16 their valuables and their possessions, their

17 cash, and he knew it when he dragged Edgar up

18 the slope of a deserted off ramp in the

19 middle of the night, dark, and shot him in

20 the head in the midst of this brush and

21 shrubbery and other roadside debris where he

22 was left to lay.  He knew it when he raped

23 Marcia again.  He knew it when he grabbed her

24 and prevented her from banging -- stopped her

25 from banging on the door of this deserted
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 1 office building.  He knew it when he raped

 2 her at the Comfort Inn.  He knew it when he

 3 talked to Detective Nieves and Detective

 4 Monaghan and he told them what the stakes

 5 were; death or go home.  The defendant's own

 6 words.  He knew what the stakes were.  He

 7 could appreciate this.  He knew it.

 8 Ladies and gentlemen, we've proven

 9 the aggravators in this case.  When you look

10 at this photograph and you heard Edgar, Jr.

11 tell you how to him the death of his father

12 was like someone not watering a beautiful red

13 rose, those are the thoughts that are going

14 to go through his head for the rest of his

15 life as a result of a series of choices made

16 by the defendant on a single day in May of

17 2008.

18 When you think about those -- that

19 series of choices, the horrific consequences

20 it has had for anyone involved in this, the

21 two people he kidnapped and their families,

22 the residents of Bensalem that lived in close

23 proximity to this, I submit to you when you

24 weigh that scale down with these aggravators

25 no psychologist, no neuropsychologist, no
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 1 sociologist is going to be able to convince

 2 you that his poor upbringing, that some

 3 psychological disorder developed over the

 4 course of a four-hour and 15 minute

 5 interview, and the brain damage that was

 6 discovered by an ivory tower

 7 neuropsychologist who essentially read the

 8 reports of other people.  He wasn't present

 9 during the neuropsychological evaluation.  He

10 didn't conduct the MRI, nor did he analyze

11 the results, nor did he analyze the PET scan

12 results, but those were the three things he

13 relied on.  Nevertheless, he wants you to get

14 up here -- and he told you this.  Someone

15 with this degree of abnormality in their

16 brain function is less culpable.  If that's

17 the case, ladies and gentlemen, if we have a

18 subset of the population that's running

19 around with this degree of brain damage, are

20 we not to hold them culpable for their

21 actions?

22 Omar Shariff Cash needs to be held

23 culpable for his actions.  Ladies and

24 gentlemen, I ask that you impose a sentence

25 of death.
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 1 THE COURT:  Mr. Goodwin?

 2 MR. GOODWIN:  Your Honor, Mr. Furber, it

 3 didn't have to turn out this way.  One day

 4 back in the summer of 1990, a hot day, Omar

 5 Cash had spent part of the day being a

 6 runner.  You heard from the witness stand

 7 going up to that apartment on the third floor

 8 of Richard Allen and getting drugs and taking

 9 them down and holding them on the street so

10 that the drug dealers that he lived with if

11 they were caught by the police wouldn't be

12 caught holding a large stash.  Well, 9

13 o'clock at night Omar Cash is lying on the

14 floor of their apartment in Richard Allen,

15 three stories up, and he's watching

16 television.  Off to his right in the kitchen

17 at the kitchen table the drug dealers are

18 sitting there drinking and getting high,

19 playing cards and there comes a knock at the

20 door.  Omar Cash hears the knock, but it's a

21 familiar knock so he keeps watching

22 television and one of the drug dealers gets

23 up and goes over to the door and answers it,

24 and Omar starts to hear some disagreeable

25 talk and he looks over and he can see the
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 1 fellow who knocked, the typical drug

 2 supplier, for his drug dealers, is there at

 3 the door and has a stranger there.  He's not

 4 supposed to bring a stranger and that's what

 5 this argument is about, but it passes, money

 6 changes hands and Omar's drug dealers get

 7 their supply for the next day.  Just a few

 8 minutes later Omar settled back in to watch

 9 TV and suddenly the door is shattered off its

10 hinge.  Omar rolls over three or four times

11 in terror because police officers wearing

12 tactical gear come storming into the room

13 with their guns drawn and yelling nobody

14 move, get on the floor.  In a few moments the

15 drug dealers were in handcuffs faced down on

16 the floor and Omar Cash is sitting on the

17 couch.  A police officer steps back and looks

18 at the scene and he says, whose kid is this?

19 Nobody answers.  So he walks over to one of

20 the drug dealers and kicks him in the thigh

21 and says whose kid is this, and the drug

22 dealer says, he just hangs here.  

23 Now, for the first time somebody

24 does something good in Omar Cash's young

25 life.  The police officer, knowing what he
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 1 has to do now, calls DHS, the Department of

 2 Human Services in Philadelphia, just like our

 3 Children and Youth up here in Bucks County,

 4 and in about 40 minutes a representative, a

 5 woman, shows up at the apartment and she

 6 talks to Omar Cash and she says where's your

 7 mom, and he says she's over at Cambridge

 8 Plaza on the ninth floor.  So she says, come

 9 on, let's go back to your mom and Omar says

10 what about my stuff?  She starts wondering

11 what's his stuff doing here?  If his mom

12 lives over in Cambridge why is his stuff here

13 with the drug dealers?  So she takes Omar

14 with a police escort, because of the way the

15 place is, up to the ninth floor of Cambridge

16 Plaza and there's his mother sitting there

17 with Ms. Sally at the table, well into their

18 cups, well into their half gallon of Vodka

19 that she described drinking to you.  So she

20 comes into the room, this lady from DHS, and

21 she does what she's supposed to do.  She

22 figures out quickly that Omar Cash does not

23 live with his mother.  It's only two

24 bedrooms.  She goes into the bedroom and sees

25 there's no provision for him and concludes
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 1 that he's been living with drug dealers for

 2 quite some time, and when she asks Darlene

 3 Cash how long has he been gone, Darlene is

 4 evasive, won't tell her.  Finally somebody

 5 really does something in Omar Cash's young

 6 life that had to be done.  She realizes she

 7 can't leave this boy with a mother who isn't

 8 a mother and she takes him to a shelter and

 9 she starts the paperwork going for a

10 dependency case, which is what never ever

11 happened in this case.  She decided that he

12 was without proper parental care and support

13 and guidance and in a few days Darlene Cash

14 had to go to Court and she was told by a

15 Judge, then she was told by a Judge, that if

16 you ever want to get your son back you need

17 to do all these things, and he gave her a

18 list of things like going to AA, stop

19 drinking, give urine tests, take parenting

20 classes, get a psychological evaluation, get

21 a place to live where your son can live with

22 you.  Well, she didn't do those things.  She

23 didn't do those things and as a consequence

24 of that Omar Cash was placed in a group home.

25 Well, group homes aren't always that great.
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 1 People have bad outcomes that grew up in

 2 group homes, but in this case the group home

 3 was such an incredibly better option than the

 4 street, than living with drug dealers that

 5 Omar flourished.  There were people there

 6 that made him go to school every day.  When I

 7 say make him go to school, this is a little

 8 boy.  This is an eight-year-old boy in 1990

 9 who isn't being made to go to school by his

10 mother.  So when he gets to the group home he

11 does go to school and because he is bright,

12 he does well, and because the group home

13 father sees that there's potential in this

14 little boy he works with him, he gets him

15 into sports, he's a role model, something

16 nobody ever was before for Omar Cash.  As a

17 result of that Omar flourishes.  He stays in

18 school.  He never, ever goes back to his

19 mother because she never stopped drinking.

20 Omar goes to high school.  He's successful in

21 high school, a public high school.  And

22 because he does well in SATs, because he's

23 done well in school, he actually gets into

24 Temple.  At Temple he gets a business degree

25 and goes out into the world and gets a good
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 1 job and he doesn't end up sitting over there.

 2 Edgar Gutierrez doesn't end up dying and

 3 Marcia De-Araujo doesn't end up suffering the

 4 hideous indignities she had to suffer that

 5 night.

 6 The verdict I told you about

 7 obviously didn't happen.  So now we're here

 8 to weigh and decide aggravating factors and

 9 mitigating factors.  The Commonwealth has

10 established an aggravator factor that this

11 crime, this killing was committed during the

12 course of felonies.  That's a given.  I don't

13 offer any argument.

14 I've already given you my argument

15 in regard to the aggravating factor that he

16 created, actually created, not

17 hypothetically, but that he actually created

18 a grave risk of death to another person.

19 Now, here's the Commonwealth, with

20 all its resources, asking you to put my

21 client to death based on the fact that he

22 placed -- actually placed someone in a grave

23 risk of death, and they didn't measure the

24 distance from the top of that hill over to

25 the Inn of the Dove, but they did present
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 1 testimony.  The only testimony that was given

 2 to you to establish that somebody was placed

 3 in a grave risk of death came from Dr. Hood.

 4 Those types of caliber weapons, how far could

 5 a bullet have continued to travel

 6 unobstructed after it exited from the exit

 7 wound?  That was Mr. Furber's question.

 8 Dr. Hood said, anywhere from several feet to

 9 as much as several hundred feet.  Three feet

10 to 300 feet.  A lot can fit into that

11 300 feet, ladies and gentlemen.

12 The Commonwealth is asking you to

13 put a lot into it.  It's asking you to put

14 pretend people in that 300 feet.  Okay.

15 Let's all agree that the bullet went more

16 than three feet because Detective Vandegrift

17 didn't find it in the dirt, but what if my

18 client -- what if it went up and over the top

19 of the hill and fell?  At 5:30 in the morning

20 there was nobody right on the other side of

21 the hill.  It was no man's land.  You have

22 seen the picture.  What if it went 50 feet?

23 What if it went a hundred feet?  It's still

24 not hitting anyone.

25 The testimony was that the Inn of
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 1 the Dove is roughly several hundred feet

 2 away.  Well, if the bullet went less than

 3 several hundred feet, first of all, there's

 4 no one there to be harmed.  So in that case

 5 the bullet did not create a risk of harm and

 6 the Commonwealth hasn't met its burden.  And

 7 if the bullet by chance could have gone

 8 300 feet, several hundred feet, the reason it

 9 would stop after several hundred feet is it's

10 lost its momentum.  It is a spent force.  But

11 the Commonwealth is asking you to find that

12 somebody was outside that night when we don't

13 know that, and that they were struck by a

14 bullet whose force was spent.

15 The only way the Commonwealth

16 achieves this aggravating factor, ladies and

17 gentlemen, is if you fill in all the blanks

18 for them.

19 I have to depend on you not to do

20 that and to carry this case through with

21 their one aggravating factor that this

22 killing was committed during the course of

23 felonies.

24 Mitigating circumstances, we've

25 heard a lot about the culpability.  That's an
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 1 unfortunate word in this case, ladies and

 2 gentlemen of the jury, because Mr. Cash is

 3 culpable.  You said he was.  You found him

 4 guilty of first degree murder.  The law

 5 doesn't accept anything less than that, proof

 6 of culpability.

 7 What we're talking about now is

 8 whether he lives or dies.  So now we talk

 9 about relative culpability.  The whole

10 essence of mitigation is, are there factors

11 that weigh more in favor of life than in

12 favor of death.  No one could stand up here

13 and say the man isn't culpable for what he

14 did.  He's intelligent.  He knows right from

15 wrong.  His problem is that because of brain

16 damage, because of the way he was raised, he

17 doesn't care about right from wrong, because

18 of factors that were beyond his control.

19 Now, ladies and gentlemen, when you

20 go out the Court is going to give you a

21 verdict slip and on the verdict slip he's

22 going to list the Commonwealth's aggravating

23 factors and he's going to list some of the

24 defense mitigating factors.

25 The first that the Court will list
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 1 in mitigation -- just bear with me for a

 2 minute while I read because it is important

 3 you hear them.  The first is the capacity of

 4 the defendant to appreciate the criminality

 5 of his conduct or to conform his conduct to

 6 the requirements of law though substantially

 7 impaired.

 8 We have presented the testimony of

 9 both of the psychologists.  It was to show

10 you, first, that because of the trauma -- the

11 incredible trauma of his upbringing, his

12 psychological make-up was impaired.  His

13 capacity -- his capacity to control his

14 conduct was impaired.

15 We presented the testimony of

16 Dr. Gur in regard to brain damage to show you

17 that he couldn't control his impulses.  The

18 circumstances of the crime you have to agree

19 with that, ladies and gentlemen.

20 Now, this mitigating factor that I

21 have just read to you about his capacity to

22 control himself, that's not one that the

23 defense made up and gave you.  That's one

24 that the legislatures in Pennsylvania have

25 suggested is a mitigating factor.  I ask you,
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 1 ladies and gentlemen, to give it your full

 2 consideration.

 3 Another one is that the defendant

 4 was 26 years old at the age of the crime.

 5 Well, as I look at a lot of you I can see you

 6 might not see 26 years old as particularly

 7 young.  Others of you might think that it is

 8 young.  If you remember the way aggravating

 9 factors and mitigating factors work, if just

10 one of you believes that a factor is a

11 mitigating factor, then it is.  And remember

12 how aggravating factors everybody has to be

13 unanimous?  If one of you thinks that

14 Mr. Cash's age is a mitigating factor then it

15 is.

16 Mr. Furber made much of his

17 biological age.  Well, I wonder what his

18 mental age is considering what he went

19 through in childhood and the problems he has

20 in his mind.  Please, ladies and gentlemen,

21 consider his age as a factor.

22 Now, the remaining mitigating

23 factors are all related to his upbringing and

24 his psychological make-up and I am going to

25 read them to you so that you've heard them
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 1 and I ask you to take them back with you.

 2 The defendant existed during much

 3 of his formative years without any parental

 4 guidance necessary to the formation of

 5 acceptable character traits.

 6 The next one, notwithstanding the

 7 facts that his mother provided no supervision

 8 or guidance while in her care.  Philadelphia

 9 County returned the defendant to her care

10 after each of his juvenile commitments

11 condemning him to failure because they gave

12 him back to someone who had never taken care

13 of him in the first place after he's been in

14 a juvenile placement.  Well, ladies and

15 gentlemen, it's always hardest to conform

16 your conduct when you get out of the

17 structured setting and you're back on the

18 street and when you are given to your mother

19 who does absolutely nothing to help you, that

20 is mitigation.  The defendant never had a

21 positive role model.

22 The next one, the defendant grew up

23 in an area of high crime, high poverty

24 yielding statistically a disproportionate

25 number of young males involved in criminal
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 1 activity which combined with his lack of any

 2 parental supervision made it likely that he

 3 would succumb to violent crime.

 4 Dr. Lundquist, who Mr. Furber made

 5 so little of, testified that one of the

 6 manifestations of social disorder in this

 7 cesspool of a place called Richard Allen

 8 Homes and Oxford Plaza is that when girls

 9 face that disorder they tend to suffer

10 depression, but when boys face that disorder

11 they suffer from conduct disorders.  We have

12 seen that.

13 Next one, the defendant's lack of

14 guidance during his formative years impacted

15 severely his ability to develop healthy

16 psychological characters.

17 Ladies and gentlemen, if this

18 wasn't a criminal trial, if instead you were

19 in a classroom taking a course on criminal

20 justice about profiling, you've probably seen

21 the show Criminal Minds on TV, or any other

22 number of shows where they profile criminal

23 defendants to figure out who committed a

24 crime, well, imagine being in this class and

25 your professor lays out the circumstances of
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 1 this crime, all of them, with the exception

 2 of the identity of the perpetrator.  Instead

 3 of telling you who did it and how they know

 4 who did it, instead he gives you a stack of

 5 five files, each one of them is a personal

 6 history of a suspect, each one completely

 7 different, all different sorts of backgrounds

 8 and you're told to go through those five

 9 files and place them in order of most likely

10 to least likely of having committed this

11 crime.  Ladies and gentlemen, I know that

12 every single person in this courtroom, every

13 single one would take Omar Cash's file with

14 his personal history in it and put it on top.

15 Ladies and gentlemen, we would do that

16 because we all know instinctively that

17 someone who is raised in the social disorder

18 that you saw him grow up would turn out

19 badly, which is all shorthand for saying,

20 ladies and gentlemen, there were forces at

21 work on this man that were beyond his

22 control, forces that were not of his

23 choosing.  No matter how many times

24 Mr. Furber tells you he made choices, there

25 were so many choices made contrary to his
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 1 interests when it really counted, when he was

 2 in formation.

 3 Look at the circumstance in crime.

 4 I did it with Dr. Gur so I won't belabor it

 5 too much here.  Carjacking a car I guess is a

 6 method of getting a car, it's got some rough

 7 horrible logic to it.  So he carjacks a car

 8 ostensively to escape this warrant in

 9 Philadelphia, and he gets in the car and the

10 first thing he does is rape Ms. De-Araujo.

11 It's not part of the plan.  It's not part of

12 getting away.  It's really a -- it's a

13 sidetracking.  This is somebody not really

14 focusing on his purpose, but let's say that

15 it was an opportunity and he took it and he

16 commits this rape and then he commits the

17 killing, which I guess there's some horrible

18 logic in the killing, eliminating a witness,

19 but after that happens wouldn't you think

20 that his primary objective -- that my primary

21 objective, if I was the killer in this case,

22 would be to escape, to secure my exit from

23 the area without getting caught, because the

24 longer I'm out there the more likely it is

25 that the body is discovered, the more likely
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 1 it is that there's a posse out looking for

 2 me, they know what car I'm in, but instead of

 3 taking off and getting out of town I go to

 4 few blocks away to a parking lot and continue

 5 to commit a rape exposing me to capture, any

 6 kind of happenstances that could end up in me

 7 being taken into custody, and then after

 8 committing that rape in the parking lot, when

 9 he's heading finally out of the state, he

10 does something that is completely

11 inexplicable.  If he's exhausted, yes, he

12 might want to go to a motel, but would you

13 take your hostage to the motel, someone who

14 can speak, someone who can signal, and she

15 did signal.  She testified that she tried to

16 signal, but Sadaqat Chisty, the counterman,

17 didn't see it.  Omar Cash took that chance.

18 Doesn't it just scream out that he has no

19 control over his impulses just like Dr. Gur

20 said?  That he is a disorganized person who

21 couldn't focus on the job at hand which was

22 to get away?  And then fortunately she

23 escapes, she jumped over the counter, and

24 Omar Cash gets back in the stolen car, a car

25 surely by now -- by later in the morning is
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 1 being sought, and he goes to New York City

 2 and the first thing he does is he parks it

 3 illegally.  Something that none of us would

 4 do if we felt we were being sought by the

 5 law.  That is a symptom of a disorganized

 6 mind that doesn't resist impulse.  And just a

 7 short time later he's caught smoking

 8 marijuana in broad daylight, something sure

 9 to bring down the law on his head, the law

10 that all they have to do is go into a

11 computer and they're most likely to find the

12 Philadelphia warrant, if not the warrant out

13 of Bucks County.  And if that's not bad

14 enough, he decides he needs different

15 transportation, so instead of getting on a

16 bus, because we all know he had money, he

17 goes and does a daylight theft of an

18 automobile on a city street, a busy city

19 street.  Now, whether he knew it was on

20 camera or not we don't know, but we do know

21 that he would easily have been caught in the

22 act, but what steps did he take to avoid

23 getting caught after that?  First of all, he

24 didn't leave town.  He was still in

25 Manhattan, what, several hours later?  What
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 1 was his purpose?  His purpose was just living

 2 for the moment, lurching from event to event

 3 with absolutely no planning, and then he's

 4 caught backing in the wrong way down a

 5 street.  That's how he gets arrested.  That

 6 is not the sign of an organized mind.

 7 No matter how intelligent he is,

 8 there is a severe defect there that permits

 9 all of this to happen, and that is

10 mitigation, ladies and gentlemen, because

11 there are forces at work here over which he

12 doesn't have control.

13 Now, it's interesting during voir

14 dire when we asked everybody questions, we

15 probably saw, I don't know, 170 people to

16 select for this jury, when -- as you recall,

17 we laid out what the mitigating circumstances

18 would be in Mr. Cash's case and admittedly we

19 gave you a brief scenario, but when we laid

20 out the mitigating circumstances there were

21 so many jurors who said, no, I will not

22 consider evidence of his childhood as a

23 mitigating factor.  One juror said you get

24 the parents you're given and you have to make

25 the most of it.  Well, it's an odd thing.  I
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 1 don't know if it's just in this country or if

 2 it's something that happens across the board

 3 in all countries with all human beings, but

 4 to give you an example, if you remember the

 5 testimony that Mr. Cash was shot in the foot

 6 as a child at six years old?  Well, what if

 7 he had a been shot through the spine?  The

 8 bullet cleanly severed his spine relegating

 9 him to a wheelchair for the rest of his life?

10 There isn't one of us that would look over at

11 him sitting in his wheelchair and say, Mr.

12 Cash, get up and walk.  Stop making excuses.

13 Not one of us would do that.  And yet, ladies

14 and gentlemen, based on what we know of 

15 history, based on what we know from Dr. Gur,

16 from his mother, from his sister, from

17 Dr. Roberds and from Dr. Clampet-Lundquist we

18 know that his mind is crippled, not in terms

19 of his intellect, but in terms of his

20 capacity to care and control his conduct, and

21 he was crippled from the earliest time of his

22 life, possibly from fetal alcohol syndrome,

23 certainly from the trauma he suffered from

24 not having any parents, and, quite possibly,

25 from the fall he took in 2007, and yet people
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 1 that we spoke to said he has to overcome that

 2 himself.  Why is it that when a person has a

 3 severed spine we're completely understanding,

 4 but when they have a damaged brain are

 5 completely unwilling to think that it's

 6 mitigating, to think that that's something

 7 over which they have no control.

 8 Ladies and gentlemen, if the man

 9 had control over this stuff he wouldn't have

10 done this.  He wouldn't have committed these

11 mindless horrible actions that had such a

12 terrible impact on these two people and their

13 families.

14 Mr. Furber in his questioning and

15 in his closing made a great deal of the

16 education that Mr. Cash received, and it

17 wasn't just the point of the education, but

18 he had the ability to benefit from it, that

19 he educated his mind.  Well, most of us are

20 parents here.  We spend a lot of money giving

21 our children knowledge.  I think probably the

22 local school district here spends $10,000 a

23 student to educate everybody in this district

24 and people pay lots and lots in property

25 taxes and stuff like that.  We educate their
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 1 mind.  We give them knowledge.  How many of

 2 us send our children to school to develop

 3 their character?  Not very many of us,

 4 because, ladies and gentlemen, when you think

 5 about developing a child's character that's

 6 something as parents we start from the

 7 earliest times, from the time that they can

 8 first more or less communicate with us, even

 9 though they can't speak, and we don't stop

10 trying to teach them character until they

11 leave home.  We can't resist meddling even

12 with someone who has graduated from high

13 school, we have to step in and continue to

14 give them advice.  From the very beginning we

15 try to teach our children the difference

16 between right and wrong, that it's wrong to

17 lie and you have to tell the truth.  We teach

18 them not to cheat, not to steal.

19 Ladies and gentlemen, don't we

20 teach our children to share, to share with

21 their siblings, with their friends?  And

22 perhaps most important of all, don't we teach

23 them obedience?  Don't we correct them when

24 they're wrong and correct them so that

25 eventually they start to conduct themselves
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 1 as civilized people?

 2 Little children don't come out of

 3 the womb knowing anything.  They do not have

 4 innate knowledge of character.  They don't

 5 have any innate knowledge, but they don't

 6 know character at school.  It comes from the

 7 home, and for those of you who have had

 8 children you know that your high school

 9 student when he comes home or she comes home

10 and has a problem and there's some ethical

11 question in it, how many of us just ignore it

12 and don't try to help them through it?

13 Apparently that never ever happened with this

14 man.  He learned his ethical character from

15 drug dealers.

16 His father rejected him because he

17 thought that he was someone else's child and

18 his mother was too busy drinking or working

19 or being with her friends to ever pay him any

20 attention at all and she testified that she

21 never corrected him.  So he learned what he

22 learned from drug dealers.  He was running

23 the streets from the time he was six staying

24 out later and later and until he was staying

25 out overnight and then weeks at a time until
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 1 finally when his mother got evicted, which

 2 she never admitted, she just said Omar never

 3 came home.  Iesha told us about her being

 4 evicted and going downstairs to Ms. Sally's

 5 apartment and so by then Omar goes to live

 6 full-time with those drug dealers.

 7 Now, you can imagine maybe there

 8 are some drug dealers that aren't the worst

 9 parents.  It's easy to imagine that there are

10 drug dealers that love their children and

11 want them to turn out better than they have.

12 I can imagine that.

13 Ladies and gentlemen, Omar was not

14 these drug dealers' son.  He was a kid that

15 they found on the street that they used as an

16 asset.  They used him to protect them from

17 the police, from having all that weight in

18 their pocket that would send them away for a

19 mandatory sentence.  They used a little boy,

20 an eight-year-old boy, to do that.

21 Now, think of the lessons that he

22 learned.  Well, lesson number one is that the

23 police are the enemy.  The people that

24 represent law and order are the absolute

25 great enemy.  That's the first thing Omar
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 1 learned.  That's why he was holding their

 2 drugs.  He learned that it's okay to sell

 3 drugs that destroy lives.  He learned that

 4 when people die from overdoses it's not my

 5 fault, it's their fault.  He learned that

 6 when someone can't pay a drug debt it could

 7 be collected with violence.  Look at the 11

 8 o'clock news some night.  You see the

 9 shootings, you see the silence that

10 characterizes these drug neighborhoods.

11 He learned what you have to do when

12 a rival drug gang tries to move into your

13 territory, you react with violence.  These

14 are the lessons he learned, ladies and

15 gentlemen.  He didn't learn the lessons that

16 every single one of us teaches our children.

17 Ladies and gentlemen, these were

18 forces that were beyond his control because

19 choices were made for him that should never

20 have to be made by somebody that young.  We

21 don't give our children at that age those

22 choices to make.

23 Dr. Roberds called all this trauma

24 and he said that that trauma resulted in

25 Mr. Cash suffering from anti-social
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 1 personality disorder.  He said he would act

 2 in a disorganized way and you have seen that

 3 in the circumstances of this case.

 4 Dr. Gur testified about the effect

 5 of fetal alcohol syndrome, about the effect

 6 of the blow to his head, about the effect of

 7 his childhood trauma, causing him to have an

 8 inability to resist his impulses and an

 9 inability to be able to resist his wants, the

10 disorganized way of thinking, which you have

11 seen, ladies and gentlemen, from the

12 beginning to the end of the facts of this

13 case.

14 Dr. Roberds did see something

15 interesting.  He said that most people who

16 suffer from Mr. Cash's diagnosis, most people

17 who suffer from it with a lack of empathy

18 react to criticism with complete

19 indifference, but he said that Omar Cash when

20 he was criticized would be hurt.  So he said

21 there's a little bit of something different

22 in Mr. Cash than there is in the common

23 person with this disorder.

24 And then there's this, not one of

25 you accepted Mr. Cash's version of the events
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 1 that he gave you from this witness stand, but

 2 when he took the stand and testified you did

 3 see, ladies and gentlemen, that somewhere in

 4 that body is a human being.  You could see

 5 that.

 6 Ladies and gentlemen, I'm asking

 7 you to look past the man into his history,

 8 past him to this mitigation, mitigation which

 9 means there were factors that were beyond his

10 control, factors that he did not choose.

11 Look beyond this man who apparently,

12 according to Dr. Gur, has a mental condition

13 characterizing perhaps one in a billion human

14 beings on this earth that has, what, six and

15 a half billion people on it, six and a half

16 billion people.

17 Mr. Furber also made a great deal

18 of the success that Iesha Adams enjoyed in

19 her life after she got out of that

20 neighborhood and how Mr. Cash made choices to

21 go deeper into that cesspool.  Well, ladies

22 and gentlemen, we all sat here in the same

23 courtroom.  We all heard the same testimony

24 and we know that she was born into a

25 different family than Mr. Cash was born into.
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 1 She was born into an intact family, a family

 2 where her father liked her and maybe doted on

 3 her, he took her places, he did things with

 4 her, he picked her up and he hugged her and

 5 he kissed her.  He never did that with Omar.

 6 If you remember, Omar was the

 7 product of a rape, so that by the time he

 8 came along this was not the same family that

 9 had nurtured Iesha, at least up until the

10 point that she was six when Omar just came

11 along.

12 And then you heard how Mrs. Cash

13 drank more and more and finally began using

14 crack cocaine in 1985, so that by the time

15 Omar Cash was six there was nobody watching

16 him.  Iesha cooked for him when he came home.

17 Otherwise, he was out on the street later and

18 later until finally when he was seven or

19 eight he was gone.  Iesha went upstairs to

20 her good family friend.  Aunt Jeannie she

21 called her.  Aunt Jeannie put her up, fed

22 her, clothed her and in exchange she babysat

23 Aunt Jeannie's friends (sic).  Nobody came

24 and got eight-year-old Omar Cash and took him

25 there to live with Aunt Jeannie.  Would
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 1 Mr. Furber say that was a choice he made at

 2 eight years old?  We don't allow our

 3 eight-year-old children to make such choices,

 4 and then when she could no longer stay at

 5 Aunt Jeannie's she went off and she stayed

 6 with her grandmother for a while, and when

 7 she couldn't stay with her grandmother

 8 anymore her mother had finally gotten to the

 9 point where she had another place to live,

10 and she went back with her mother for a short

11 time because her mother just wasn't doing

12 that well.

13 So, yes, ladies and gentlemen their

14 courses diverged, but they did not diverge

15 because Omar Cash was making bad choices,

16 because the adults who were responsible for

17 him weren't making the right choices.  They

18 weren't making any choices for him.

19 I said to you in my opening remarks

20 last Friday if somebody has to be executed it

21 ought to be a person who had complete

22 advantage of their parents' love and

23 civilizing influence and not a person who had

24 none of that at all.

25 Take me for instance.  If I
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 1 committed this crime with the facts as you

 2 know these, these hideous facts, after I was

 3 raised by two strict loving parents, gave me

 4 piano lessons, sent me to a hundred Boy Scout

 5 trips, then execute me.  Don't execute a man

 6 who never had a mother or a father.  Don't

 7 execute a man who was left to be raised by

 8 wolves.  That is mitigation, ladies and

 9 gentlemen.  Omar Cash did not control where

10 he came from.  He did not control his course

11 through that place and when he went to those

12 juvenile jails that he lived in where he did

13 well in school, they kept sending him back,

14 they kept sending him back to the place where

15 there was addiction, you know, people that

16 know about the 12-step programs, you have to

17 change a lot of things and one of them is

18 where you are, so that you are not with the

19 same people and same places.  Send him back.

20 The adults who knew better sent him back for

21 whatever reason, I can't say.

22 When you go back to your

23 deliberations, one among you is going to say

24 that Omar Cash didn't show Edgar Gutierrez

25 mercy so why should we show him mercy.  It's
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 1 a human reaction, but, ladies and gentlemen,

 2 we spent a lot of time asking you questions

 3 before you came on this jury.  We asked you

 4 if you could listen to mitigating evidence

 5 and you said you could and you promised us

 6 that having heard the mitigating evidence

 7 that we described briefly that it would be

 8 possible for you to come back with a life

 9 sentence, and no part of that was there a

10 discussion of let's judge Omar the way he

11 judged, let's show him the same mercy that he

12 showed Edgar.  You all agreed that you would

13 find mitigating circumstances and weigh them

14 and not be like Omar, and we picked you

15 because we know you won't do that.

16 Ladies and gentlemen, when you go

17 back to deliberate someone among you is going

18 to say he hasn't shown any remorse.  He

19 hasn't gotten down and begged us for mercy.

20 Well, mercy is a peculiar thing.  We all know

21 what it means and yet how many of us in this

22 world go through an entire life without ever

23 needing to experience mercy, and certainly

24 without ever having to dispense mercy.

25 Certainly not the kind of mercy that means
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 1 the difference between life and death.  And I

 2 think that mercy is a little bit like

 3 kindness or charity.  We want to be kind, we

 4 want to be charitable or merciful to someone

 5 we thinks deserves it, someone we think will

 6 appreciate it, certainly someone that begs us

 7 for it.  I guess it's like -- imagine an old

 8 lady living at the end of your street, an old

 9 lady whose husband died a few years ago and

10 she's past the point where she can cut her

11 grass and she's past the point where she

12 can't carry her own groceries and do a

13 million things that she used to be able to

14 do, but she's a nice old lady, bakes cookies

15 for neighborhood children, always had a kind

16 word for people, doesn't complain.  She

17 always wants to know how you are, never to

18 tell you that she has a problem.  Everybody

19 wants to help her.  And then down at the

20 other end of the street is an old man, polar

21 opposite.  He's is crotchety, cantankerous,

22 suspicious, nasty person.  When you go by

23 he's outside he doesn't speak or he says

24 something unpleasant.  Nobody wants to help

25 him.  Nobody wants to help him because he is
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 1 unpleasant and they don't think he deserves,

 2 but he needs help just as much as that lady

 3 does.  Charles Dickens wrote a book back in

 4 1840s where he touched on this subject.  He

 5 had a character whose name was Mark.  Mark

 6 was working in a wonderful situation in a

 7 tavern working for tavern keeper who was a

 8 lovely lady.  He found himself falling in

 9 love with her and Dickens let it be known

10 that she was falling in love with him, too,

11 so he quit.  Mark quit that situation and he

12 found another position with a miserable young

13 man who was the heir of an extremely wealthy

14 grandfather who was in the process of being

15 disinherited because of certain of his

16 actions and so Mark went off with this

17 unfortunate, unhappy young man and went into

18 a period of exile in the United States for

19 two or three years of complete misery and

20 when he was asked why he would do such a

21 thing, Mark answered, Charles Dickens

22 answered, you don't get any credit in the

23 world for working under happy, agreeable

24 circumstances where you are appreciated.

25 Where you get credit is working under
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 1 difficult circumstances where you know you're

 2 not going to be thanked, but you do it

 3 because it needs to be done.  Well, that's a

 4 real harsh philosophy to live by.  We would

 5 be unhappy if we had to find the most

 6 miserable circumstances to live by.  It does

 7 say something.  It says that when we go help

 8 that nice old lady up the street, we are

 9 repaid instantly for what we do for her in

10 her appreciation for us.  The smile on her

11 face pays us back for the work that we do for

12 her and we feel so good, but that man down

13 the street, ladies and gentlemen, when we go

14 work for him, we do it without hope of

15 thanks, knowing that there's no appreciation

16 and he may snarl at us, but we help him

17 because he needs it.  We know he needs our

18 help.  Omar Cash is that man.  He needs your

19 mercy.  He can't ask for it because of the

20 way he is.  He can't fall down on the floor

21 and beg for his life.  He can't show remorse

22 because of the way he is, but he needs your

23 mercy, and if you can show him mercy that

24 will be a great virtue.  Omar Cash is 28

25 years old.  If he lives for another 40 years



   153

 1 because you give him mercy, that's 15,000

 2 days.  Fifteen thousand opportunities.  Yes,

 3 opportunities that Edgar won't have, but in

 4 Omar Cash's case, 15,000 opportunities to

 5 wake up and look at the mind-numbing drabness

 6 of the cell he is in, three block walls and

 7 bars, wake up 15,000 times and see his steel

 8 toilet and his steel sink and think this is

 9 it.  This is what I have left.  Without hope,

10 without reason to believe, he will ever

11 change, and that's the way it will be for

12 what he did.  Fifteen thousand days to wake

13 up and think how did I get here.  Fifteen

14 thousand opportunities, ladies and gentlemen,

15 to consider what he did that put him in that

16 cell for the rest of his life.  You know,

17 maybe after 5,000 days, after he's had all

18 this empty time to fill day after day, he may

19 just start to think what his conduct cost

20 him, start to become introspective, that

21 because of what I did this is what I have to

22 do now.  That will be something, but ladies

23 and gentlemen, it may be that after 10,000

24 days he may wake up some morning and start to

25 think about what he cost Edgar.  He may wake
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 1 up and think about what he caused Edgar's son

 2 and Marcia, and he may wake up after 10,000

 3 days and begin to know remorse.  Ladies and

 4 gentlemen, that will be mercy's greatest

 5 compensation.  This man can live and learn

 6 remorse.

 7 The decision you're about to make

 8 may be the most profound that you ever make

 9 in your life, at least as it effects another

10 person.  It's a decision you may never ever

11 forget.  Every single one of us in this

12 courtroom wants you to make the right

13 decision, perhaps from different

14 perspectives, but we want you to make the

15 right decision.

16 I just ask you to consider, ladies

17 and gentlemen, that there will come a time in

18 all of our lives when we look back at the

19 decisions we've made, at the actions that

20 we've taken regarding other people, and

21 ladies and gentlemen, we will all hope, we

22 will all wish that we showed mercy to someone

23 else when we had the chance.

24 THE COURT:  Members of the jury, at this

25 time we'll take our 15-minute mid-afternoon
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 1 break.

 2 * * * 

 3 (Whereupon, the jury left the courtroom.) 

 4 * * * 

 5 THE COURT:  Before we go into recess I

 6 will ask the defense, Mr. Goodwin, do you

 7 wish me to give an instruction with respect

 8 to no adverse interest from the defendant's

 9 failure to testify at the penalty phase?

10 MR. GOODWIN:  I don't think it's

11 necessary, Your Honor.

12 THE COURT:  You would rather me not?

13 MR. GOODWIN:  Yes, I would rather you

14 didn't.

15 Thank you, Your Honor.

16 THE COURT:  We are in recess.

17 THE TIPSTAFF:  This Court is in a

18 15-minute recess.

19 * * * 

20 (Whereupon, a short break was taken 

21 at this time.) 

22 * * * 

23 THE COURT:  You may be seated.

24 Counsel, are you ready for the

25 jury?
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 1 MR. FURBER:  Yes, Your Honor.

 2 THE COURT:  Please bring in the jury.

 3 * * * 

 4 (Whereupon, the jury entered the courtroom.) 

 5 * * * 

 6 THE COURT:  Good afternoon, members of

 7 the jury.  It is now time for me to give you

 8 instructions with respect to the penalty

 9 phase of this trial.  You must now decide

10 what sentence to impose upon the defendant.

11 Your sentence will depend upon what you find

12 about aggravating and mitigating

13 circumstances.  The Sentencing Code defines

14 aggravating and mitigating circumstances, 

15 and I will explain more about them in a

16 moment.  First, however, you must understand

17 that your verdict must be a sentence of death

18 if and only if you unanimously find, that is,

19 all of you find at least one aggravating and

20 no mitigating circumstances, or if you

21 unanimously find one or more aggravating

22 circumstances that outweigh any mitigating

23 circumstances.  If you do not all agree on

24 one or the other of these findings, then the

25 only verdict that you may return is a
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 1 sentence of life imprisonment.

 2 The Commonwealth must prove any

 3 aggravating circumstances beyond a reasonable

 4 doubt.  This does not mean that the

 5 Commonwealth must prove the aggravating

 6 circumstances beyond all doubt and to a

 7 mathematical certainty.  A reasonable doubt

 8 is the kind of doubt that would cause a

 9 reasonable and sensible person to hesitate

10 before acting upon an important matter in his

11 or her own affairs.  A reasonable doubt must

12 be a real doubt; it may not be one that a

13 juror imagines or makes up to avoid carrying

14 out an unpleasant duty.

15 By contrast, the defendant must

16 prove any mitigating circumstance.  However,

17 the defendant only has to prove it by a

18 preponderance of the evidence, that is, by

19 the greater weight of the evidence.  This is

20 a less demanding standard than proof beyond a

21 reasonable doubt.  Facts are proven by a

22 preponderance when the evidence shows that it

23 is more likely than not that the facts are

24 true.

25 In this case, under the Sentencing
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 1 Code, only the following matters, if proven

 2 to your satisfaction beyond a reasonable

 3 doubt can be aggravating circumstances:  The

 4 first aggravating circumstance at issue is

 5 that the defendant committed a killing while

 6 in the perpetration of a felony.  The

 7 potential felonies with respect to this

 8 aggravator are kidnapping, robbery, rape and

 9 involuntary deviate sexual intercourse.  In

10 the perpetration of a felony means that the

11 defendant committed the killing while

12 committing or fleeing after committing either

13 the four felonies that I just mentioned.

14 Now, a defendant kills while

15 fleeing if he does the act that kills during

16 his flight from the scene and there is no

17 break in the chain of events between the

18 felony and the killing.  The killing must

19 occur so close in time and space to the

20 felony that it could be considered part of

21 the felony.

22 The other aggravating circumstance

23 which you may consider is one dealing with

24 grave risk to other persons and this

25 particular aggravator reads as follows:  In
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 1 the commission of the offense the defendant

 2 knowingly created a grave risk of death to

 3 another person in addition to the victim of

 4 the offense.  Now, by knowingly created, the

 5 defendant must have been aware and fully

 6 conscious of such a risk.  The risk of harm

 7 to others must occur or be imminent at the

 8 time of the acts leading to the death of the

 9 victim and other persons must be in a zone of

10 danger created by the defendant's action in

11 killing the victim.

12 In this case, under the Sentencing

13 Code, the following matters, if proven to

14 your satisfaction by a preponderance of the

15 evidence, can be mitigating circumstances:

16 The first mitigating circumstance you are to

17 consider reads as follows:  The capacity of

18 the defendant to appreciate the criminality

19 of his conduct or to conform his conduct to

20 the requirements of law was substantially

21 impaired.

22 With respect to this mitigating

23 circumstance, of course, you have heard

24 testimony from Dr. Gur and Dr. Roberds

25 regarding the neurological and psychological
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 1 make-up of the defendant.

 2 The second mitigating circumstance

 3 for consideration reads as follows:  The age

 4 of the defendant at the time of the crime and

 5 this age -- as both counsel have mentioned to

 6 you -- is 26 years of age at the time of the

 7 offense.  Furthermore, you shall consider any

 8 other evidence of mitigation concerning the

 9 background, character and/or record of the

10 defendant or the circumstances of the

11 offense.

12 With respect to this particular

13 catchall mitigating factor, you should

14 consider the defendant's childhood and

15 upbringing, the defendant's environment, any

16 family dysfunction with respect to the

17 defendant and lack of parental supervision or

18 nurturing, also any physical or psychological

19 abuse suffered by the defendant and also any

20 neglect suffered by the defendant during his

21 childhood.

22 Furthermore, you may consider as

23 mitigating evidence any evidence that you,

24 the sentencer in this case, could reasonably

25 find that warrants a sentence less than
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 1 death.

 2 In deciding whether aggravating or

 3 mitigating circumstances exist and whether

 4 aggravating circumstances outweigh mitigating

 5 circumstances, you should consider the

 6 evidence, of course, and the arguments

 7 offered by both the Commonwealth and the

 8 defendant.  This includes the evidence that

 9 you heard during the earlier trial, the guilt

10 phase trial in this case, to the extent that

11 it bears upon the issues now before you.

12 Now, you have heard evidence about

13 the victim and about the impact of the

14 victim's murder upon his family, and I'm

15 talking about the statements made by various

16 family members at the penalty phase hearing

17 either in person or through other persons.

18 This evidence is subject to two special

19 rules.  First, you cannot regard it as an

20 aggravating circumstance.  Second, if you

21 find at least one aggravating circumstance

22 and at least one mitigating circumstance, you

23 may then consider the victim and family

24 impact evidence when deciding whether

25 aggravating circumstances outweigh mitigating
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 1 circumstances.

 2 Each of you may give the victim and

 3 family impact evidence whatever weight you

 4 think it deserves.  Your consideration of

 5 this evidence, however, must be limited to a

 6 rational inquiry into the culpability of the

 7 defendant and not an emotional response to

 8 the evidence presented.

 9 Now, with respect to a sentence of

10 life imprisonment in Pennsylvania.  Under

11 Pennsylvania law a prisoner who has been

12 convicted of first degree murder and who is

13 serving a sentence of life imprisonment is

14 not eligible for parole.  The Parole Board

15 has no power to release the prisoner from

16 prison.  In this case, you have been given a

17 sentencing verdict slip on which to record

18 your verdict.  You will be given that now and

19 I will ask Mr. Carpenter to hand copies of

20 those out to you.

21 * * * 

22  (Whereupon, copies of the verdict slip were 

23 distributed to the jury panel at this time.) 

24 * * * 

25 THE COURT:  I shall now give you some
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 1 additional directions as to how to go about

 2 reaching a verdict and making findings and

 3 also using the verdict slip.

 4 When you are in the jury room read

 5 the verdict slip before you begin to discuss

 6 the case.  Do not write anything on the slip

 7 unless and until you have finished

 8 deliberating and agreed on your sentence.

 9 Use the verdict slip for one thing only and

10 that is to record your sentencing verdict and

11 findings.

12 As I told you earlier, you must

13 agree unanimously on one of two general

14 findings before you can sentence the

15 defendant to death.  They are a finding that

16 there is at least one aggravating

17 circumstance and no mitigating circumstance,

18 or a finding that there are one or more

19 aggravating circumstances that outweigh

20 mitigating circumstance or circumstances.  In

21 deciding whether aggravating outweigh

22 mitigating circumstances, do not simply count

23 their number.  Compare the seriousness and

24 importance of the aggravating circumstance

25 with the mitigating circumstances.  If you
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 1 all agree on either one of the two general

 2 findings, then you can and must sentence the

 3 defendant to death.

 4 When voting on the general

 5 findings, you are to regard a particular

 6 aggravating circumstance as present only if

 7 you all agree that it is present.  On the

 8 other hand, each of you is free to regard a

 9 particular mitigating circumstance as present

10 despite what the other jurors may believe.

11 This is different from the general findings

12 to reach your ultimate sentence of either

13 life in prison or death.  The specific

14 findings as to any particular aggravating

15 circumstance must be unanimous.  All of you

16 must agree that the Commonwealth has proven

17 it beyond a reasonable doubt.  That is not

18 true for any mitigating circumstance.  Any

19 circumstance that any juror considers to be

20 mitigating may be considered by that juror in

21 determining the proper sentence.  This

22 different treatment of aggravating and

23 mitigating circumstances is one of the law's

24 safeguards against unjust death sentences.

25 It gives a defendant the full benefit of any
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 1 mitigating circumstances.  If it is closely

 2 related to the burden of proof requirements

 3 remember the Commonwealth must prove any

 4 aggravating circumstance beyond a reasonable

 5 doubt while the defendant only has to prove

 6 any mitigating circumstance by a

 7 preponderance of the evidence.  Your final

 8 sentence -- life imprisonment or death --

 9 must be unanimous.  All of you must agree

10 that the sentence should be life imprisonment

11 or that the sentence should be death because

12 there is at least one aggravating

13 circumstance and no mitigating circumstance,

14 or because the aggravating circumstance or

15 circumstances outweigh the mitigating

16 circumstance or circumstances found by any

17 juror.

18 If you do not agree unanimously on

19 a death sentence and on one of the two

20 general findings that would support it, that

21 I have explained to you now twice, then you

22 have two immediate options.  You may either

23 continue to discuss the case and deliberate

24 the possibility of a death sentence, or if

25 all of you agree to do so you may stop
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 1 deliberating and sentence the defendant to

 2 life imprisonment.

 3 If you should come to a point where

 4 you have deliberated conscientiously and

 5 thoroughly and still cannot all agree either

 6 to sentence the defendant to death or to stop

 7 and sentence him to life imprisonment, report

 8 that to me.  If it seems to me that you are

 9 hopelessly deadlocked it will be my duty at

10 that point to sentence the defendant to life

11 imprisonment.

12 At this point I will ask you to

13 turn to Page 3 of your verdict slip, and that

14 is headed as Sentencing Verdict and Findings,

15 as you can see, and I will now give you some

16 specific directions as to how to complete

17 this part of the verdict slip.

18 As I have mentioned before to you,

19 before you can sentence the defendant to

20 death you must all agree on the general

21 finding in either B.1 or B.2 set forth on

22 Page 3.  Now, if you all agree on one or more

23 aggravating circumstance and all agree that

24 there are no mitigating circumstances then

25 check B.1.  At that point, copy all the
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 1 aggravating circumstances listed in Part I on

 2 which you all agree.  If you all agree on one

 3 or more aggravating circumstances, although

 4 one or more of you find mitigating

 5 circumstances and that you all agree that the

 6 aggravating outweigh the mitigating

 7 circumstances, then you would check B.2.

 8 Then, copy from Part I the aggravating

 9 circumstances on which you all agree and also

10 write down the mitigating circumstances that

11 one or more of you find are present.

12 Remember, you can stop deliberating

13 and sentence the defendant to life

14 imprisonment only if you all agree to do so.

15 If your sentence is life imprisonment, you

16 should check the finding, either C.1 or C.2

17 which you find on Page 4 of the verdict slip,

18 and that explains, of course, why you are

19 imposing a life sentence.  If the reason for

20 imposing a life sentence is that one or more

21 of you find no aggravating circumstances,

22 check C.1.  If the reason for imposing a life

23 sentence is that although all of you agree on

24 at least one aggravating circumstance, one or

25 more of you find that mitigating are not
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 1 outweighed by aggravating circumstances, then

 2 check C.2.  At that point, copy from Part I

 3 the mitigating circumstances that one or more

 4 of you find are present and the aggravating

 5 circumstances on which all of you agree.

 6 Members of the jury, now you must

 7 make a decision with respect to this phase of

 8 the trial.  Be fair and do not let yourself

 9 be influenced by passion or prejudice.  The

10 sentence you impose must be in accordance

11 with the law as I have instructed you and not

12 be based on sympathy, prejudice, emotion or

13 public opinion, and not based solely on

14 victim impact testimony.

15 Remember that your verdict is not

16 merely a recommendation; it actually fixes

17 the punishment of death or life imprisonment.

18 Your verdict, whether it be death or life

19 imprisonment, must be unanimous.  It must be

20 the verdict of each and every one of you.  

21 At this time if I could see counsel

22 at sidebar.

23 * * * 

24 (Sidebar Discussion held.) 

25 * * * 
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 1 THE COURT:  First I will ask the

 2 Commonwealth, is there anything you wish me

 3 to add or clarify?  

 4 MR. FURBER:  No.

 5 THE COURT:  Defense?

 6 MR. GOODWIN:  I don't think so.

 7 THE COURT:  Very well.

 8 * * * 

 9 (Sidebar Concluded.) 

10 * * * 

11 THE COURT:  Members of the jury, this

12 will conclude my instructions with respect to

13 the penalty phase.  At this time, I will,

14 again, address the alternates.  I would like

15 to thank you very much for your participation

16 in this case.  Obviously, you made a

17 substantial sacrifice of time to be here and

18 other types of sacrifices and I thank you

19 very much for your attentiveness and for

20 being a part of this rather lengthy process.

21 At this time, you four alternates

22 are now excused.  Thank you very much.

23 * * * 

24  (Whereupon, the four alternates left the 

25 courtroom at this time.) 
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 1 * * * 

 2 THE COURT:  I would ask you to swear

 3 again Mr. Carpenter with respect to this

 4 phase of the trial.

 5 * * * 

 6 (Whereupon, the tipstaff was sworn in.) 

 7 * * * 

 8 THE CLERK:  You do swear that you will

 9 well and truly keep this jury in some private

10 and convenient place until they have agreed

11 upon their verdict and that you will not

12 suffer any person to speak to them nor speak

13 to them yourself without leave of the Court

14 except it be to ask them if they have agreed

15 upon their verdict until they have agreed, so

16 help you God.

17 THE TIPSTAFF:  I will.

18 THE COURT:  At this time, members of the

19 jury, you are excused to begin your

20 deliberation.

21 * * * 

22 (Whereupon, the jury left the courtroom.) 

23 * * * 

24 THE COURT:  Counsel, I would merely ask

25 that you remain available and we are now in
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 1 recess.

 2 * * * 

 3 (Whereupon, a short break was taken 

 4 at this time.) 

 5 * * *  

 6 THE COURT:  You may be seated.  Yes.

 7 Mr. Carpenter, my tipstaff, has

 8 been advised that the jury is having trouble

 9 with their deliberations and at this time I

10 will ask that the jury be brought in.

11 * * * 

12 (Whereupon, the jury entered the courtroom.) 

13 * * * 

14 THE COURT:  Members of the jury, I have

15 been informed that you are having difficulty

16 with respect to your deliberations and I will

17 ask the foreperson at this time to transcribe

18 the nature of your problem.

19 THE FOREPERSON:  Your Honor, we are

20 split on the decision and I don't think we

21 can overcome that.

22 THE COURT:  All right.  When you say you

23 don't think you can overcome that -- and you

24 may be seated, sir -- does that indicate that

25 there is some possibility that further



   172

 1 deliberations could be fruitful or could

 2 allow you to arrive at a verdict?

 3 THE FOREPERSON:  No, Your Honor.

 4 THE COURT:  All right.  Do you believe

 5 that any further deliberation will result in

 6 a verdict?

 7 THE FOREPERSON:  No, Your Honor.

 8 THE COURT:  All right.  Do you believe

 9 that further deliberation would be productive

10 in any way?

11 THE FOREPERSON:  No, Your Honor.

12 THE COURT:  Again, do you believe that

13 were you to continue to deliberate there

14 would be any hope or possibility that a

15 verdict could be reached?

16 THE FOREPERSON:  No.

17 THE COURT:  All right.  Do you believe

18 that it would be worthwhile to either break

19 for the evening or have food provided for you

20 at this time?  Do you think that would be

21 helpful with respect to your being able to

22 arrive at a verdict in this case?

23 THE FOREPERSON:  No, Your Honor, we do

24 not.

25 MR. GOODWIN:  Your Honor, could we
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 1 approach?

 2 * * * 

 3 (Sidebar Discussion.) 

 4 * * * 

 5 MR. GOODWIN:  At this point I didn't

 6 know if you were going to keep examining

 7 them, but I felt that with what he has said

 8 so far that it should be ended.

 9 THE COURT:  All right.  I understand

10 your position, and, Mr. Furber, do you have

11 any position with respect to the jury?

12 MR. FURBER:  I would say in terms of the

13 general scheme of things, they have only been

14 out three hours at this point.  They started

15 deliberations just after 4:00 p.m.  It's now

16 7:15.  We had reviewed recent death penalty

17 cases here in Bucks County and I believe --

18 MS. SPANG:  In the Ramtahal case, which

19 was before Judge Rubenstein, the jury went

20 out on a Thursday, came back on a Monday.

21 They were out over two -- approximately 20

22 hours, indicated multiple times they did not

23 think they could reach a verdict and

24 eventually did reach a verdict.  

25 And in the Sanchez case, which was
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 1 also before Judge Rubenstein, the jury was

 2 out approximately nine hours before they came

 3 back with a verdict.  I don't know if in that

 4 case they came back at all indicating they

 5 could not reach a verdict, but I do know in

 6 the Ramtahal case there were multiple times

 7 the jury came back indicating that they could

 8 not reach a verdict and eventually they did.

 9 MR. GOODWIN:  I want to say the man has

10 been unequivocal in every single answer he

11 has given and the instructions that they got

12 on the verdict sheet were precisely this, and

13 he comes back and he has been faithful and he

14 said no without -- the record should show he

15 never hesitated.  He is saying no, it will

16 not work, and for us to send them back out

17 again is going to force something that is

18 unnatural and will come back.

19 THE COURT:  All right.  Yes.  With

20 respect to this matter, I intend to ask him

21 as to whether he is hopelessly deadlocked and

22 whether the jury is hopelessly deadlocked,

23 and I believe that if he affirmatively states

24 that, in light of his prior answers, that it

25 is not appropriate for me to send the jury
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 1 out again.

 2 My understanding of the case law is

 3 that at least there has to be some kind of

 4 equivocation discussed if I am to permit them

 5 to go out again.  So I will ask him a few

 6 more questions and then may have to take this

 7 out of the jury's hands.

 8 If after I have asked him those

 9 questions, if you have any case law you would

10 like me to look at, Mr. Furber, I will, but

11 I'm not aware of any case law that would

12 permit me to disregard an unequivocal

13 statement they are hopelessly deadlocked.

14 * * * 

15 (Sidebar Discussion Concluded.) 

16 * * * 

17 THE COURT:  Mr. Foreman, I will ask you

18 one more time:  Are you advising the Court

19 that you are hopelessly deadlocked as a jury?

20 THE FOREPERSON:  Yes, I am, Your Honor.

21 THE COURT:  And, again, are you advising

22 the Court that in your view there is

23 absolutely no possibility that this jury can

24 reach a verdict with respect to penalty?

25 THE FOREPERSON:  Yes, Your Honor, I am.
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 1 THE COURT:  Very well.  All right.  At

 2 this time, members of the jury, you may be

 3 excused briefly.

 4 * * * 

 5 (Whereupon, the jury left the courtroom.) 

 6 * * * 

 7 THE COURT:  Mr. Furber, do you have any

 8 authority with respect to such an unequivocal

 9 declaration by the jury?

10 MR. FURBER:  The only thing I would

11 state is I believe it is your -- certainly

12 Your Honor polled the jury foreperson.  I

13 believe each juror would have to agree or

14 would have to state on their own that they

15 are deadlocked on.

16 MR. GOODWIN:  I'm not sure that's the

17 case, Your Honor.  The foreman has assessed

18 what has been happening back in the jury room

19 and there could be a juror that feels

20 extremely strongly that he doesn't want to

21 give up his position and keep fighting, but

22 the foreman has assessed that the jury is

23 deadlocked and there's no progress.  Polling

24 the jury we could get 12 different results.

25 They were all here and no one protested.
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 1 They heard what he said.

 2 THE COURT:  I am not aware of any cases

 3 indicating polling the jury is appropriate in

 4 this situation.

 5 Again, do you have any case law as

 6 to that effect, Mr. Furber?

 7 MR. FURBER:  I don't have it, but our

 8 recollection of the cases is that that is the

 9 procedure that was followed in these types of

10 situations.  We would have to take a look at

11 the case law and we can certainly do that.

12 THE COURT:  Well, what I will do is we

13 will recess until 7:30 and I will allow

14 you -- if you do have any law indicating that

15 a polling is appropriate in this situation,

16 you may provide that to me by that time.

17 MR. FURBER:  Thank you, Your Honor.

18 THE TIPSTAFF:  This Court is in recess

19 until 7:30.

20 * * * 

21 (Whereupon, a short break was taken 

22 at this time.) 

23 * * * 

24 THE TIPSTAFF:  You may be seated.

25 THE COURT:  Yes.  Does either side have
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 1 any case law they wish the Court to look at?

 2 MR. FURBER:  Your Honor, I would direct

 3 the Court to Commonwealth versus McHale

 4 Moore, 937 A.2d 1052, Supreme Court case.

 5 The Court held in this case that the jury had

 6 come back indicating that it was deadlocked

 7 and the jury had deliberated for

 8 approximately two hours over the course of

 9 two days before it had indicated it was

10 deadlocked, and the Court in this case found

11 that the Trial Court was correct in asking

12 the jurors to continue its deliberations,

13 noted that certainly testimony in this

14 case -- I'm referring to the appellate

15 decision was lengthy, and the -- I believe it

16 was approximately the same length of the

17 trial in this case, approximately six full

18 days of testimony with approximately a day of

19 penalty phase testimony.  In this case we had

20 approximately a day and a half of penalty

21 phase testimony.  That was a situation where

22 the jury had sent out a note that it was

23 deadlocked and the Court held that the Trial

24 Court was correct in sending the jury back

25 out to deliberate, that that amount of time,
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 1 certainly in light of how much time the case

 2 had taken, how much the testimony had taken,

 3 was a minuscule amount of time compared to

 4 that and the Court could ask the jurors to

 5 continue deliberations.

 6 MR. GOODWIN:  Judge Fritsch, as I

 7 recall, you dispatched Mr. Furber to see if

 8 he could find a case on polling the jury in

 9 regard to a decision you had already made.

10 Mr. Furber has simply reiterated an

11 argument that he made before, which verifies

12 that the Court has the discretion to make a

13 decision in this case.

14 The Court in that case said the

15 Judge exercised his discretion and it was a

16 fair exercise of discretion.  You have made a

17 decision.  The Court would say the same

18 thing, what you have done.  I ask that you

19 hold the decision that you've already made

20 and not poll this jury.

21 THE COURT:  As I indicated at sidebar, I

22 don't know that it's fair to say that a

23 decision has already been made.  I certainly

24 indicated that I would entertain further case

25 law certainly on the issue of polling as well
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 1 as other case law.  I would like to look at

 2 one case, Mr. Furber, that you have, and I

 3 will briefly review that.  

 4 MR. FURBER:  I would also -- if I may,

 5 Your Honor, I was handed Commonwealth versus

 6 Bridges, 757 A.2d 859, a 2000 Supreme Court

 7 of Pennsylvania case as well, same issue,

 8 and, again, the Court found no abuse of

 9 discretion in having the jury continue

10 deliberations.  

11 MR. GOODWIN:  Just to say, Your Honor,

12 you have made a very complete record at this

13 point where you have probably asked eight or

14 nine questions of the foreman and he never

15 once equivocated in the smallest degree, and

16 if Mr. Furber succeeds here in having -- in

17 which you send this jury back out, I believe

18 this record is fatally damaged.

19 THE COURT:  I understand your position.

20 We'll take a brief recess at this time.

21 THE TIPSTAFF:  Court is in recess.

22 * * * 

23 (Whereupon, a short break was taken 

24 at this time.) 

25 * * *. 
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 1 THE COURT:  You may be seated.

 2 THE TIPSTAFF:  Shall I bring them in?

 3 THE COURT:  Yes.

 4 * * * 

 5 (Whereupon, the jury entered the courtroom.) 

 6 * * * 

 7 THE COURT:  Members of the jury, at this

 8 time, I will ask you individually your

 9 positions with respect to further

10 deliberations in this case, and we will start

11 with Juror Number One.

12 Do you believe that further

13 deliberations could possibly lead to a

14 verdict in this case?

15 JUROR NUMBER ONE:  No.

16 THE COURT:  Juror Number Two, do you

17 believe that further deliberations could

18 possibly lead to a verdict in this case?

19 JUROR NUMBER TWO:  No.

20 THE COURT:  Juror Number Three, do you

21 believe that further deliberations could

22 possibly lead to a verdict in this case?

23 JUROR NUMBER THREE:  I am not sure.

24 THE COURT:  Not sure.

25 Juror Number Four, do you believe
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 1 that further deliberations could possibly

 2 lead to a verdict in this case?

 3 JUROR NUMBER FOUR:  No.

 4 THE COURT:  Juror Number Five, do you

 5 believe that further deliberations could

 6 possibly lead to a verdict in this case?

 7 JUROR NUMBER FIVE:  No.

 8 THE COURT:  Juror Number Six, do you

 9 believe that further deliberations could

10 possibly lead to a verdict in this case?

11 JUROR NUMBER SIX:  No.

12 THE COURT:  Juror Number Seven, do you

13 believe that further deliberations could

14 possibly lead to a verdict in this case?

15 JUROR NUMBER SEVEN:  No.

16 THE COURT:  Juror Number Eight, do you

17 believe that further deliberations could

18 possibly lead to a verdict in this case?

19 JUROR NUMBER EIGHT:  No.

20 THE COURT:  Juror Number Nine, do you

21 believe that further deliberations could

22 possibly lead to a verdict in this case?

23 JUROR NUMBER NINE:  No.

24 THE COURT:  Juror Number Ten, do you

25 believe that further deliberations could
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 1 possibly lead to a verdict in this case?

 2 JUROR NUMBER TEN:  No.

 3 THE COURT:  Juror Number 11, do you

 4 believe that further deliberations could

 5 possibly lead to a verdict in this case?

 6 JUROR NUMBER ELEVEN:  No.

 7 THE COURT:  Juror Number 12, do you

 8 believe that further deliberations could

 9 possibly lead to a verdict in this case?

10 JUROR NUMBER TWELVE:  No, Your Honor.

11 THE COURT:  Members of the jury, you

12 have deliberated in this case for slightly --

13 approximately three hours with respect to the

14 penalty phase.  Obviously, this case involved

15 some amount of time, approximately a day and

16 a half with respect to the penalty phase, and

17 approximately six or seven days with respect

18 to the guilt phase.

19 In light of the fact that one of

20 your number believes that further

21 deliberations could possibly lead to a

22 verdict in this case, I am going to ask you

23 to return tomorrow to continue your

24 deliberations.

25 As I instructed you earlier, if you
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 1 are unable to unanimously agree on a

 2 recommendation, the Court shall impose a

 3 sentence of life imprisonment without parole.

 4 And, of course, when you enter the jury room

 5 it is your duty to consult with one another

 6 to reach -- and to consider each other's

 7 views and to discuss the evidence with the

 8 objective of reaching a just verdict if you

 9 can do so without violence to your individual

10 judgments.  Each of you must decide the case

11 for yourself, but only after discussion and

12 impartial consideration with your fellow

13 jurors.  Do not hesitate to examine your own

14 views and to change your opinion if you are

15 convinced that you are wrong, but do not

16 surrender an honest belief as to the weight

17 and effect of evidence solely because of the

18 opinion of your fellow jurors or solely for

19 the mere purpose of rendering a verdict.

20 Members of the jury, again, I will

21 be excusing you at this time for the night,

22 and will ask you and direct you to return at

23 9:30 tomorrow morning to continue your

24 deliberations.

25 MR. GOODWIN:  Your Honor, can we
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 1 approach before they leave?

 2 * * * 

 3 (Sidebar Discussion.) 

 4 * * * 

 5 MR. GOODWIN:  Your Honor, the juror that

 6 responded said he didn't know.  He did not

 7 give you reason to think that they could.  He

 8 said he did not know.  I believe this is

 9 abuse of discretion.  Eleven jurors said no.

10 One said I don't know.  This is going to

11 force a verdict that should not be forced.

12 THE COURT:  Well, Mr. Furber, your

13 response?

14 MR. FURBER:  I would say this is

15 analogous to one of the cases where there was

16 one juror that wasn't sure, 11 --

17 MR. GOODWIN:  Eleven said it made

18 progress.

19 THE COURT:  I understand your position,

20 Mr. Goodwin, but under the circumstances, in

21 that one juror was uncertain with respect to

22 his answer, I will stand by my ruling and

23 direct them to come back tomorrow morning.

24 * * * 

25 (Sidebar Concluded.) 



   186

 1 * * * 

 2 Members of the jury, we will begin

 3 at 9:00 a.m. tomorrow morning, so I will ask

 4 you to return at 9:00 a.m. to resume your

 5 deliberations.

 6 At this time, you are excused for

 7 the evening.  Please don't discuss the case

 8 with anyone, or read, listen to or view

 9 anything about the case.

10 We are adjourned.

11 * * * 

12 (Proceedings closed) 

13 * * * 

14
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17

18

19
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